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ABANDONMENT. 


1. Of crop, by one of joint owners.—When a tenant of lands lets another 
person have an interest in his contract, under an agreement between 
them to cultivate the land and divide the crop equally, after paying the 
rent; and the latter ceases to work, and abandons the crop before 
maturity, giving as a reason that he did not thiuk they could make 
any thing ; he is guilty of a breach of contract, and forfeits all interest 
in the crop, the entire property in the matured crop vesting in the 
original tenant ; and whatever may be his rights or remedy aguinst the 
origival tenant, he may be convicted of the subsequent larceny of a 
part of the growing or outstanding crop. Bonham v. The Stale, 456. 

2. Of leased premises by tenant; landlord’s remedies. —-It the tenant abandons 
the leased premises before the expiration of the term, the landlord may, 
at his election, at once enter, and determine the contract, and recover 
the rent due up to the time of the abandonment; or he muy suffer the 
premises to remain vacant, and sue on the contract for the entire rent ; 
but he can not take possession of the premises, and afterwards treat the 
contract as still subsisting. Rice v. Dudley, 68. 


ABATEMENT. 
| & Pe ndeney of forme r suit . when ple a lable in abate ment. —The pendency of a 
former suit between the parties, founded on the same cause of action, is 
good matter for a plea in abatement, unless the affidavit or process by 
which it was commenced was void. Minniece v. Jeler, 222. 

2. Replication to such plea. —When the pendency of a former suit, founded on 
the same cause of action, is pleaded in abatement of an attachment suit, 
it is good matter for a replication to the plea, that the former attach- 
ment was issued by a person who was uot a regular deputy-clerk, and 
who had no autiority toissue it. Jb. 222. 

3. Revivor of action; amendment.—On the death of a married woman, one 
of the lessors of the plaintiff in ejectment, pending the suit, a revivor in 
favor of her surviving husband and children, though improper, if made 
without objection, will not prevent a reversal of an erroneous judgment 
for the defendant, since the plaintiffs would thereby be deprived of the 
opportunity toamend. Doe, ex dem. Pope v. Pickett, 487. 


ACCOUNTS. 

1. Burden of proof, as to settlement of accounts. A settlement of accounts, 
like payment, is ap affirmative defense, which must be proved by the 
party relying on it ; and a charge, asserting that ‘the burdeu of prov- 
ing a settlement is on the defendant,” can not be held erroneous, in 
the absence of special facts affirmatively shown. Aillen v. Lide's 
Adm'r, 505. 


ACTION. 
1. Action against county.—An action at law does not lie against a county, 
2 ° ‘ " ‘ . ° ? 
on a claim which has been audited and allowed by the Commissioners 
Court : the only remedy is against the county treasurer, if he has funds 
with which to pay it ; or, by mandamus to compel the levy of the nec- 
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ACTION— Continued. 


essary fax, if there are not sufficient funds in the treasury. Caldiell v. 
Dunkin, 461. 


2. When action on the case lies against agent.—When a person contract$ to 
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10. 


11. 


do any act for another, and does it unskillfully, or fails to do it at all, 
an action on the case lies against him, to recover such damages as may 
have resulted from his negligence, carelessness, or want of skill, in the 
discharge of the duties imposed on him by the contract. Adams v. 
Robinson, 586. 

Action against agent, by principal, for violation of instructions. —A violation 
of the positive instructions of his principal, by an agent. is gross negli- 
gence, and renders him liable for such loss or damage as may result 
from it; and in such case, every doubtful circumstance is construed 
against him. Jb. 586. 

Same, on account of purchase at his own sale.—An agent, employed to sell 
property, can not himself become the purchaser at his own sale, either 
directly, or by collusion with others ; and if he does so, without the 
knowledge or consent of his principal, the latter may, on discovering 
the facts, recover the compensation paid, in an action for money had 
and received; but this principle does not apply, where the agent ac- 
quires an interest in the property, after the termination of his agency, 
by subsequent contract with the purchaser at his sale. Me(rar v. 
Adams, 106 ° 

When action on the case lies.—A person who has a valid lieu, under 
a verbal mortgage, on a crop which was not planted when the mortgage 
was given, may maintain a special action on the case against another 
who, with notice of such lien, has converted the crop, when gathered, 
to his own use. Rees v. Coats, 256. 

When action lies to recover money paid on illegal tax.—To support an action 
for money had and received against a municipal corporation, to recover 
taxes illegally assessed and collected, two factsj;must concur: Ist, a 
want of authority for the imposition and collection of the tax, render- 
ing the proceedings, not merely irregular, but absolutely void ; and, 
2d, a payment under compulsion, or duress, to avoid an arrest. or pre- 
vent the seizure of goods, and not merely under protest. Winter v. 
City Council of Montgomery, 403. 

When action lies against auditor by attorney; what damages are recoverable. 
An action lies against the State auditor, in favor of un attorney, on 
account of his refusal to allow the latter to inspect the ‘* Tax-Ledger” 
showing the entries relating to the accounts of a tux-collector, by whom 
the attorney was employed; and nominal or compensatory damages 
may be recovered, without proof of malice, or an intent to injure on 
the part of the defendant ; but, if the complaint alleges that the refusal 
was ‘‘malicious, and with intent to injure the-plaintiff,” proof of such 
malice or intent is necessary to authorize a recovery of vindictive 
damages. Brewer v. Watson, 88. 

Same.—To stistain such an action, it is not necessary that the auditor 
should have known, at the time of his refusal, the attorney’s agency 
or employment by the tax-collector ; it is sufficient if he had reason- 
able grounds to be advised of it.— Jb. 82. 

Promise for benefit of third person.—When a stipulation for the benefit of 
a third person is inserted in a contract—as, a promise by one party to 
pay bim a debt due and owing by the other—and this forms a part of 
the consideration of the contract, the promise enures to his benefit, if 
he elects to accept it ; and be may manifest his acceptance, by resorting 
to any appropriate remedy, legal or equitable, for its enforcement. 
Carver v. Ends, 190. 

When plaintiff may recover. in action for money had and received.—Iu an 
action for money had and received, which each party claims as his own, 

. the plaintiff 1.ust show his superior right, and can not recover on proof 
of the defendant’s want of right. Hungerford v. Moore, 232. 

Revivor of action; amendment.—On the death of a married woman, one 
of the lessors of the plaintiff in ejectment, pending the suit, a revivor in 
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ACTION — Contimued. 
favor of her surviving husband and children, though improper, if made 
without objection, will not prevent a reversal of an erroneous judgment 
for the defendant, since the plaintiffs would thereby be deprived of the 
opportunity toamend. Doe, ex dem. Pope v. Pickett, 487. 


ADVANCES TO MAKE CROP. 


1, Statutory lien.—A person who makes advances to another, whether in 
horses, mules, provisions, &c., or in money to purchase the same, to 
enable him to make a crop, the statutory regulations being complied 
with (Code, §§ 3286-88, has a lien on the stock so provided or bought, 
and on the crop raised; which lien has a preference over all other liens 
on the crop, except the landlord’s lien for rent and advances. Flexner 
& Lichten v. Dickerson, 129. 

2. Attachment to enforce lien.—The remedy by attachment, to enforce the 
statutory lien for such advances, is subject to the same limitations and 
restrictions that are imposed on the landlord, and can only be issued 
upon an affidavit which, when fairly construed, discloses the existence 
ot a particular contract witbin the terms of the statute, and a state of tacts 
which authorizes the issue of the writ upon that contract. Jb, 129. 

3. Affidavit for attachment.—An affidavit which states that the defendant is 
indebted to the plaintiffs in a specified sum, ‘for advances made to 
him to make a crop in said county for the year 1878, and that he has 
removed a pert of the crop made by him, on which the lien was given, 
without the consent of said plaintiffs,” does not show a substantial 
compliance with the requisitions of the statute, and is fatally defective. 
Ib, 129. 

Amendment of affidavit..—Defects of form in the affidavit, as under the 
general attachment law (Code, § 3315), are .amendable, but defects of 
substance are incurable. Jb. 129. 

5. Same; what are matters of subsiance.—The matters of substance, which 
must be stated or shown in such affidavit, are, that advances were made 
in horses, mules, oxen, necessary provisions, or farming tools and 
implements, or in money to purchase,the same, the amount being 
stated, to enable the defendant to make a crop; that a written note or 
obligation was taken, declaring that such advances were made bona 
file for the purpose of enabling the defendant to make a crop, and that 
without them it would not be in his power to procure the necessary 
teams, provisions, &c., to make a crop; also, the registration of the 
writing, as required by the statute, and the existence of one of 
the causes for which an attachment may be sued out. Jb. 129. 


» 


ADVERSE POSSESSION. 

1. What constitutes.--When a person enters into the possession of land as 
the agent of another, his possession, or that of others claiming under 
him, can not become adverse to his principal, until there has been an 
open disclaimer of the title under which he entered, and the assertion 
ot a hostile title, brought home to his principal, or to those claiming 
underhim. Bauceum & Jenkins v. George, 260. 

2. Same.—To constitute an adverse possession, it is not necessary that the 
claim of title should be good, or even believed to be good: it is enough, 
if there bea real, bona side purpose to assert and rely on it, as hostile 
to the trne owner. Jb. 260. 

3. Same.—The possession must be as definite as the character of the land 
will permit; but occupancy of a part, under color of title defining the 
extent of the claim, extends to the boundaries specified in the claim. 
Ib. 260. 

4. As defense against purchase at sale under chancery decree.—If the defend- 
ant was in adverse possession of the land at the time of the sale by the 
register in chancery, at which the plaintiff became the purchaser, this 
is matter of defense to be proved by him; but it is no reason for 
excluding as evidence the plaintiff's deed irom the register when 
offered. Cargile v. Ragan, 287. 
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ADVERSE POSSESSION— Continued. 


5. 


As between mortgagor and incrtgagee.—When a mortgage has been delivered 


and duly recorded, the subsequent possession of the mortgagor is in 
subordination tothe title of the mortgagee, unless asserted us adverse and 
hostile so openly and notoriously as to raise the implication of notice; 
and a junior mortgagee, with full covenants of warranty, who is let 
into possession, can not set up the statute of limitations, or the stale- 
ness of the demand, in defense of a bill for foreclosure by the first, 
except under the same circumstances which would be available to the 
mortgagor himself. Boylein v. Elsberry, 336. 


6. Tax sale of lands ; auditor's certificute to purchaser, on redemption.—When 


lands have been sold for unpaid taxes, and bought it in by the State, 
the auditor’s certificate to a person redeeming, which purports to 
**transfer all the right and title of the State secured by said purchase,” 
would probably be claim and color of title, as an element of adverse 
possession, but is not admissible evidence as a muniment of title, with- 
out other evidence showing a compliance with all the statutory pro- 
visions regulating and authorizing sales of lands for unpaid taxes. 
Boylein v. Smith, 294. 


7. Parol gift of lands, and possession under it.—When a son enters into the 


possession of Jands, under a parol gift from his father, he is a mere 
tenant at will; and bis possession, however lovg continued, does not 
become adverse, until asserted so openly and notoriously as to raise the 
presumption of notice to his father; and if, after the death of his 
futher, he joins with the other adwinistrators in obtaining an order for 
the sale of the lands, and becomes himself the purchaser at the sale, 
this is a distinct recognition of the father’s title, and his subsequent 
possession is held in subordination to it as purchaser. Jb, 294. 


AFFIDAVIT. See Apvances ro make Crop, 3—5. 


AGENCY. 


1. Acts and declarations of agent ; when admissible against principal. —The acts 


or declarations of a person who assumes to act as the agent of another, 
are not admissible evidence against his supposed principal, without 
some independent proof of bis authority or agency... Wuilesv. Necl, 59. 


2. Payment to agent.—An agent, having only a general authority to collect a 


debt, can not accept choses in action, or any thing else than money, in 
payment. Jb. 59. 


3. Purchase by agent at his own sale; action by principal. —An agent, employed 


to sell property, can not himself become the purchaser at his own sale, 
either directly, or by collusion with others; and if he does so, without 
the knowledge or consent of his principal, ‘the latter may, on discover- 
ing the facts, recover the compensation paid, in an action for money 
had and received; but this principle does not apply, where the agent 
acquires an interest in the property, after the termination of his agency, 
by subsequent contract with the purchaser at his sale. Mcear v. 
Adams, 106. 


4. Same: pre sumption against agent; failure of party to testify as wilness. -- When 


an agent is found, recently after his sale, to have acquired a beneficial 
interest in the property under the purchaser, a strong presumption of 
indirection aud attempted evasion arises, which he is required to 
remove by strong and convincing evidence; but when, in an action 
brought against him by his principal, the uncontradicted testimony of 
the plaintiff's witnesses exonerates him, no presumption against him 


can be indulged from his mere failure to testify as witness for himself. 
Tb. 106, 


5. Letter of railroad president ; when relevant and admissible against company. 


In an action against a railroad company, for medical services rendered 
to one of its servants, who was injured while in its employment and 
service, a letter from the president of the company, addressed to the 
plaintiff's attorney, purporting to be a letter received from him, which 
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is not produced, and referring to plaintiff's acconnt, is prima facie 
irrelevant and inadmissible, when without date, and offered without 
any evidence identifying the account. M. & M. Railway Co. v. Jay, 113. 

Ratification by principal, of agent’s unauthorized act.—Where the principal 
has full knowledge of an unauthorized act of his agent, from which he 
receives a direct benefit, he must dissent, and give notice of his dissent, 
within a reasonable time, or his assent and ratification will be pre- 
sumed; but, where he receives no direct benefit from the act, and the 
party dealing with the agent is not misled or prejudiced by his failure 
to repudiate the act promptly, and a prompt reply is not demanded by 
fair dealing or a usage of trade, a ratification of the act will not be pre- 
sumed from his mere silence. (Limiting and qualifying first head-note 
in Povell’s Adm’r v. Henry, 27 Ala. 612.) Ib. 113. 

When action on the case lies against agent. —When a person contracts to do 
any act fur another, and does it unskillfully, or fails to do it at all, an 
action on the case lies against him, to recover such damages as may 
have resulted from his negligence, carelessness, or waut of skill, in the 
discharge of the duties imposed on him by the contract. Adams v. 
Robinson, 586. 

Action against agent, by principal, for violation of instructions. —A violation 
of the positive instructions of his principal, by an agent, is gross neg- 
ligence, and renders him liable tor such loss or damage as may result 
from it; and in such case, every doubttul circumstance is construed 
agaiust him. Jb. 586. 

Estopel en pais against agent.—When a person collects money for, or as 
the agent of another, he is estopped from denying the title of his prin- 
cipal, and can not, as against his principal, set up title in himself. 
Hungerford v. Moore, 232. 

Request to enter satisfaction of mortgage.—Under the statute which 
requires a mortgagee, ‘‘at the request of the mortgagor,” to enter on the 
record satisfaction of amortgage which has been satisfied ,and imposes a 
penalty for his failure or refusal to do so (Code, §§ 2222-23), it is sufficient 
if the request is made by the mortgagor’s agent or attorney, duly 
authorized to make it. It isthe duty of the mortgagee, when the mort- 
gage has been satisfied, to enter satisfaction without request; and if he 
denies or doubts the authority of the agent or attorney by whom the 
request is made, he should place his refusal on that ground, and demand 
evidence of the authority, Beli & Bell v. Wilkinson, 477. 

Authority of deputy-clerk.—A deputy-clerk—-that is, one duly appointed 
and qualified--has full power to transact all business of his principal 
(Code, § 676, subd. 2); and an attachment issued by him, oran affidavit 
administered by him, is not void for want of authority. Minniece v. 
Jeter, 223. 

Cleric of probate judge; statutory powers.—The clerk of the probate judge 
unlike the clerks of other courts, is not an independent officer, clothed 
With distinct official powers and duties, to be exercised on his own 
responsibility; but is a mere agent or deputy of the judge, in whose 
name he acts, and who is responsible for his fidelity. Halso v. Sea- 
wright, 432. 

Same; taking acknowledgments of conveyance of homestead.—By the general 
statute (Code, § 702, subd. 6), the clerk of a probate judge is authorized 
**to do all acts not judicial in their character,” and “ take and certify 
acknowledgments and proof of instruments authorized to be recorded”; 
and this statute being of foree when the subsequent statute was passed 
(April 23, 1873) prescribing the manner in which alienations of the 
homestead should be acknowledged and certified, and giving the power 
to judges of probate, with other judicial officers particularly named, to 
take and certify such acknowledgments, the power must be held to be 
conferred on their clerks also, though not expressly named. Ib. 432. 

Adverse possession.—When the agent’s possession becomes adverse to his 
principal. Baucum & Jenkins v. George, 260. See AGENcy, 1. 
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AMENDMENTS. 

1. Of affidavit for attachment.—In an affidavit for an attachment to enforce 

a statutory lien for advances to make a crop, as under the general attach- 
ment law (Code, § 3315), defects of form are amendable, but defects of 
substance areincurable. Flexner & Lichten v. Dickerson, 129. 

2. Of bankrupt's claim of homestead exemption.—Where a bankrupt included 
all bis lands in his schedule, claiming, as a homestead exemption 
therein, ‘‘ real estate to the value of 3500,” but without designating 
any particular portion; Aeld, that these were amendable defects, of 
which advantage could not be taken in a subsequent collateral suit 
involving his title to the homestead set apart to him by the assignee. 
Carroll v. Waller, 61. 

. Of petition or pleading, after demurrer sustained.—A party can not com- 
plain, on error, that he was not allowed av opportunity to amend a 
petition, or other pleading, to which a demurrer was sustained, when 
the record does not show that he offered or asked leave to amend. 
Brock v. South & North Ala. Railroad Uo., 79. 

Of complaint; how revised.—The improper allowance of an amendment to 
the complaint, being revisable on error or appeal, is not a good ground 
for 2 mandamus; secus,as to the improper refusal to allow an amend- 
ment. Er parte South & North Ala. Railroad Co., 599. 

Of decree nunc pro tunc.—When the lands sought to be subjected by the 
bill are correctly described in the bill, but, by mistake, the government 
numbers are incorrectly designated in the chancellor's decree order- 
ing asale, the decree may be amended at a subsequent term, nunc pro 
tunc, by inserting the proper description. Taylor v. Htrwell, 1, 

Of decree for costs.—A decree for costs against a defendant, as to whom 
the bill had been previously dismissed, being a mere clerical error, and 
amendable on motion in the court below, will be here corrected at the 
costs of the defendants as appellauts. Wood & Houston v. Steele, 436. 

. Revivor of action; amendment.—On the death of a married woman, one 

of the lessors of the plaintiff in ejectment, pending the suit, a revivor in 
favor of her surviving husband and children, though improper, if made 
without objection, will not prevent a reversal of an erroneous judgment 
for the defendant, since the plaintiffs would thereby be deprived of the 

opportunity toamend. Doe, ex dem. Pope v. Pickett, 487. 


As to amendments in chancery, see CHanceRyY, 63-5. 
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. ASSAULT. See Crmomnat Law. 
ASSAULT AND BATTERY. See Crrwwnat Law, 1, 2. 
ASSIGN MENT. 


1. Of written contract ; when assignee may sue.-—The assignee of a contract 
which is assignable (Code, § 2099), and which has been assigned to him 
by indorsement, may sue in his own name; and each successive as- 
signee by indorsement may sue in his own name ; and when there is an 
indorsement in blank, by one having the legal title, any subsequent 
holder may fill it up, and maintain an action in his own name. Fler- 
ner & Lichten v. Dickerson, 72. 

2 Of promissory note ; set-off against assignor.—A bank debtor having trans- 
ferred to the bank, as collateral security, a note held by him against a 
third person ; and his surety having paid the debt to the bank, and 
taken from the bank, by agreement with him, an assignment of the note 
held as collateral ; held, in an action on the note by the surety, that the 
maker could not set off a demand against the payee, or principal debtor, 
acquired after notice of the transfer to the bank : that the assignment 
to the surety related back to the time when the note was transferred to 
the bank, and clothed the assignee with the rights then held by the 
bank, against which subsequent equities could not be asserted. Lewis 
v. Faber, 460. 

3. Of note for purchase-money of land.—The assignee ofa note, given for the 
pur¢hase-money of land, does not acquire any greater rights than the 
vendor and assignor himself had. Walker v. Carroll, 61. 
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Of mortgage, wilh power of sale.—When a mortgage of lands, or other con- 
veyance intended to secure the payment of a debt, contains a power 
of sale, ‘‘ the power is part of the security” (Code, § 2198), ‘‘and may 
be exercised by any person, or the personal representative of any person, 
who, by assignment or otherwise, becomes entitled to the money thereby 
secured.” Buell v. Underwood, 285. 

Same; mortgage and secured nole construed together.—When a mortgage of 
lands is attached to a crop-lien note, given to secure the same debt, 
bearing the same date, and attested by the same witnesses, the two 
instruments are, in legal effect, but one and the same; and under the 
operation of this statute, a transfer by the mortgagee of “all the right, 
title and interest, in and to the within mortgage,” conveys the secured 
debt, and authorizes the assignee to exercise the power of sale as the 
mortgagee might have done. Jb. 285 

Same; sale by foreign administrator.—But the statute applies only to 
domestic administrators, and to foreign domiciliary administrators who 
have had their Jetters recorded here, and given bond as required by our 
statutes (Code, §§ 2637-40) ; and a sale by such foreign administrator, 
who has not complied with these requisitions, is absolutely void. Sloan 
v. Frothingham, 596. 

Assignment of judgment, to surety paying it; garnishment thereon, and 
claim of exemption.—When a surety pays a judgment rendered against 
him and his principal, and takes an assignment of it to himself (Code, 
§ 3418), he may assert, either at law or in equity, any lien or right 
which might have been asserted by the plaintiff; and may, therefore, 
sue out a garnishment on the judgment, aud resist a claim of exemption 
which was not available against the plaintiff. Giddens v. Williamson, 439. 

Same; remedy against lands devised. —The statute is in derogation of the 
priuciples of the common law, and must be strictly construed as to the 
rights created by it. When ajudgment is rendered against an executor, 
on a debt due by the testator, and is affirmed on appeal, against him 
and his surety on the supersedeas bond ; if the surety pays the affirmed 
judgment, and takes as assignment of it to himself, he may, by bill in 
equity, alleging the insolvency of the executor, reach and subject any 
personal assets remaining unadministered in the hands of the executor, 
and also his individual interest in the estate, both lands aud personal 
property ; but, as against the other devisees, they not being parties to 
the judgment, nor to the supersedeas bond, the lapse of six years after 
the payment of the judgment by surety, before filing a bill in equity to 
reach the lands devised, is a bar to any relief. Vanderveer v. Ware, 606. 


ATTACHMENT. 


- 


By whom issued.—An attachment issued by a deputy-clerk—that is, one 
duly appointed and qualified—or an affidavit administered by him, is 
not void for want of authority. Minniece v. Jeter, 222. 

Levy; what is sufficient.—To constitute a levy of an attachment on per- 
soval property, the officer must assume dominion over the property : he 
must not only have a view of it, but must assert his title to it by such 
an act as, but for the protection of the process, would make him liable 
asa trespasser. <Abramsv. Johnson, 465. 

Attachment to enforce lien for advances to make crop.—The remedy by 
attachment, to enforce the statutory lien for such advances, is subject 
to the same limitations and restrictions that are imposed on the landlord, 
and can only be issued upon an affidavit which, when fairly construed, 
discloses the existence of a particular contract within the terms of 
the statute, and a state of facts which authorizes the writ upon that 
contract. Flexner & Lichten v. Dickerson, 129. 

Same; affidavit.—An affidavit which states that the defendant is indebted 
to the plaiutiffs in a specified sum, *‘for advances made to him to 
make a crop in said county for the year 1878, and that he has removed 
a part of the crop made by him, on which the lien was given, without 
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ATTACHMENT — Continued. 


the consent of said plaintiffs,” does not show a substantial compliance 
with the requisitions of the statute, and is fatally defective. Jb. 129. 

5. Amendment of ajfidavit.—Defects of form in the affidavit, as under the 
general attachment law (Code, $3315), are amendable, but defects of 
substance are incurable. Jb. 129. 

6. Same; what are matters of substance.—The matters of substance, which 
must be stated or shown in such affidavit, are, that advances were made 
in horses, mules, oxen, necessary provisions, or farming tools and 
implements, or in money to purchase the same, the amount being 
stated, to enable the defendant to make a crop ; that a written note or 
obligation was taken, decluring that such advances were made bona fide 
for the purpose of enabling the defendant to make a crop, and that 
without them it would not be in his power to procure the necessary 
teams, provisions, &c., to make a crop; ulso, the registration of the 
writing, as required by the statute, and the existence of one of the 
causes for which an attachment may be sued out. Jb. 129. 


ATTORNEY AT LAW. 


. Attorney's lien.—An attorney-at-law has no lien on lands, for professional 
services rendered for the owner thereof in a suit which sought to sub- 
ject them to an unfounded claim or liability. Hinson v. Gamble & Boll- 
ing, 605. 

2. Same; on statutory separate estate of married woman.—Prior to the passage 
of the act approved March Ist, 1881, amending section 2711 of the Code 
(Sess. Acts 1880-81, p. 36), professional services rendered by an attor- 
ney-at-law in defending the title to property belonging to the statutory 
separate estate of a married woman, were not chargeable upon her 
estate. Ib. 605. 

3. Solicitors in chancery ; appearance for adverse parties. —The complainant's 
solicitors in a chancery cause may, without impropriety, prepare and 
sign formal answers for any of the defendants who admit the allegations 
of the bill and make no defense. Cargile v. Ragan, 288. 

4. Action against auditor ; when attorney may maintain. Brewer v. Watson, 88. 


AUDITOR. 


1, Auditor's duties ; when minislerial._—The State auditor is denominated in 
the constitution an executive officer, but many of his duties are minis- 
terial, and others are quasi-judicial ; and his custody of the ‘ Tax- 
Ledger,” as this court has decided (Brewer v. Watson, 61 Ala 310), 
involves a ministerial duty. Brewer v. Watson, 88. 

2. When action lies against auditor by attorney; what damages are recoverable. 
An action lies against the State auditor, in favor of an attorney, on 
account of his refusal to allow the latter to inspect the ‘* Tax-Ledger” 
showing the entries relating to the accounts of a tax-collector, by whom 
the attorney was employed; and nominal or compensatory damages 
may be recovered, without proof of malice, or an intent to injure on 
the part of the defendant ; but, if the complaint alleges that the refusal 
was ‘‘ malicious, and with intent to injure the plaintiff,” proof of such 
malice or intent is necessary to authorize a recovery of vindictive 
damages. Ib. 88. 

3. Same.—To sustain such an action, it is not necessary that the auditor 
should have known, at the time of his refusal, the attorney’s agency 
or employment by the tax-collector ; it is sufficient if he had reason- 
able grounds to be advised of it. —Jb. 83. 

4, Same; relevancy of evidence as to tax-collector’ claim.—In such action, it 
appearing that the plaintiff was employed by a tax-collector to procure 
the allowance of a claim by the auditor for an alleged excess or over- 
payment of taxes, as shown by the books in the auditor's office, his 
compensation depending oa the allowance and amount of the claim ; 
evidence in relation to the state of the accounts between the tax-collec- 
tor and the State, is too remote from the issue, andisirrelevant. Jb. 88. 
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5. Auditor's certificate to purchaser redeeming lands sold for taxes,—When 
lands have been sold tor unpaid taxes, and bought it in by the State, 
the auditor’s certificate to a person redeeming, which purports to 
‘*transfer all the right and title of the State secured by said purchase,” 
would probably be claim and color of title, as an element of adverse 


out other evidence showing a compliance with all the statutory pro- 
visions regulating and authorizing sales of lands for unpaid taxes, 
Boykin v. Smith, 294. 

6, Assessment of railroad properly; awiitor’s duties and powers.—Under the 
provisions of the statute, the auditor is the assessor of the property of 
railroads, and there can be no valid apportionment until he has made the 
assessment. He has no authority to assess back taxes, or the omitted 
taxes of former years; but he may at any time certify to the county 
assessor the ascertained value of the railroad track in the county, and 
the proportionate value of the rolling-stock, when the facts have been 
so ascertained, and shown by legal evidence, that he can determine 
this proportionate value by a clerical calculation, which is a mere 
ministerial act, and has nothing judicial in it. State Auditor v. Jackson 
County, 143; Perry and Hale Counties v. Railroad Co., 391. 

7. Auditor's certificate to county assessor; when necessary.—If it were pro- 
posed to collect the county taxes in this case through the county tax- 
collector, the court *‘ would be inclined to hold the auditor’s certificate 
to the county assessor,” as to the number of miles of track in the 
county, the proportionate value of the rolling-stock, &ec., ‘‘a condition 
precedent to the right to make such collection” ; but, the railroad being 
in the hands of a receiver appointed by the Chancery Court, and peti- 
tions being filed in the cause by the county, asking that the receiver be 
ordered to pay the taxes, the court may require him to do so, the 
necessary facts being established, without the auditor's certificate. 
Perry and Hale Counties v. Railroud Co., 391. 


BAIL. 


1. When refused.—On application to this court for bail, in a case of hom- 
icide, after its refusal by the primary court or magistrate, it is a safe 
rule to refuse bail, whenever, on the evidence adduced, a presiding 
judge would sustain a capital conviction by ajury. Ex parte Brown, 446. 


BANKRUPTCY. 


1. Homestead exemption of bankrupt; amendable defects of claim, and conelu- 
siveness of allowance by assignee.—By the express language of the late 
bankrupt law, the bankrupt’s title to his homestead exemption did not 
pass to his assignee in bankruptcy; and where he included in his 
schedule all his lands, claiming, as a homestead exemption therein, 
‘real estate to the value of $500,” but without designating any par- 
ticular portion, this is an amendable defect, of which advantage can not 
be taken in a subsequent collateral proceeding; and the assignee having 
set apart to him, as exempt, the homestead on which he was then resid- 
ing, and which did not exceed, in quantity or value, more than was 
then allowed by law, and reported his action to the court of bank- 
ruptcy, this action is conclusive, until set aside by that court, in a pro- 
ceeding of which the bankrupt had notice. Walker v. Carroll, 61. 

2. Allowance of vendor's lien by court of bankruptcy; when not conclusive on 
bankrupt.—The assignee of a note, given for the purchase-money of 
land, but showing on its face a waiver of the vendor's lien, having filed 
a petition in the court of bankruptcy, after the allotment to the bank- 
rupt purchaser of a homestead exemption in the lands, asserting a 
vendor’s lien on all the lands, but not making the bankrupt himself a 
party; a decree declaring a lien in his favor is not binding on the bank- 
rupt, and does not affect his title tohis homestead exemption. Jb. 61. 
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Decree of sale by court of bankruptcy ; effect on bankrupt's homestead 
exemplion.—The bankrupt’s title to his homestead exemption is not 
affected by a decree of the court of bankruptcy, rendered on the petition 
of the assignee in bankruptcy, and ordering a sale of all the lands 
included in the bankrupt’s schedule; to which petition he was not made 
a party, and which was filed after his homestead had been set apart to 
him by the assignee. Jb. 61. 

Order refusing injunction of sale; conelusiveness of.—The bankrupt having 
filed his petition, addressed to the judge of the District Court in bank- 
ruptcy, asserting bis right of homestead exemption, and praying an 
injunction of the sale under the decree; which petition being overruled 
by the judge, and the injunction refused, was not further prosecuted; 
held, that this ruling did not amount to the dignity of res adjudicata as 
to the right of homestead. Jhb. 61. 

Effect of bankeruptcy on vendor's rights. —In ejectment, or the corresponding 
statutory action, the plaintiff makes out a prima facie right of recovery, 
when he shows that he sold the land to the defendant (or his ancestor), 
but retained the legal titile in himself until the purchase-money was 
paid, and that full payment has never been made, or when the fact of 
payment is controverted; but his right of recovery would be defeated, by 
proof of the fact that he had become a voluntary bankrupt in the mean- 
time. Clements v. Jaylor, 363. 


KS. 


Bank check ; when operates as payment or merger.—Where the debtor pro- 
posed, by letter, to remit a draft on New York, ‘‘in payment of bill iu 
full”; and his offer was accepted by the creditor, who acknowledged the 
receipt of the draft in full payment of the account; held, that the creditor 
could not atterwards maintain an action on the account, his only remedy 
against the debtor being on the indorsement of the draft; though the 
rule would be different in a case of forgery, fraud, or misrepresentation. 
Day v. Thompson, 269. 

Same ; subsequent insolvency of bank.—The bank, whose draft or check 
was thus remitted by the debtor, being at the time in good financial 
standing and repute, its subsequent insolvency, though occurring only 
a few days afterwards, does not vitiate the payment, the good faith of 
the debtor in the transaction not being impugned. Jb, 269. 

National banks; constitutionality of.—National banking corporations, 
organized under the acts of Congress providing for their creation, are 
agencies or instruments of the general government, designed to aid 
in the administration of an important bratch of thee public service, 
and are an appropriate constitutional meaus to thatend. Pollard v. 
The State, 628. 

Same; taxation by State.—As the power to tax necessarily involves the 
power to impede and defeat the operation of these agencies, if not to 
destroy their existence, the several States possess the constitutional 
power to tax them, only at the rate, in the manner, and on the condi- 
tions authorized by the acts of Congress, as the law-making power of 
the general government. Jb. 628. 

Same.—The power of the several States to tax these national 
banks is, by the express words of the act of Coagress (U. S. 
Rev. Stat. § 5219), ‘*subject to the restriction, that the taxation 
shall not be at a greater rate than is assessed upon other moneyed 
capital in the bands of individual citizens of such State”; which 
restriction requires, and only requires, that the amount of tax imposed, 
and the system of assessment applied to shares of stock in national 
banks, shall be substantially the same as are imposed and applied to 
other moneyed capital generally. Jb. 628. 

Same ; exemption of State bonds; deduction of indebtedness from ‘money 
loaned and solvent credits,” and for stock invested in other property.—The 
provision of the revenue law which exempts from taxation money 
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invested in State bonds (Code, § 358, subd. 2), is sanctioned by the 
immemorial custom of good faith, financial integrity, and public 
honesty, a violation of which is not to be presumed to have been 
intended by Congress, and is not an unfriendly discrimination against 
capital invested in national banks ; but the provisions which authorize 
the tax-payer to deduct his indebtedpess from the amount of ‘‘ money 
loaned and solvent credits,” taxing only the excess, and exempt from 
taxation, of the ‘capital stock of incorporated companies created under 
any law of the State,” ‘‘such portion thereof as may be invested in 
property and taxed otherwise as property,” and limit municipal 
taxation upon such corporations (Jb. § 362, subd. 8, 10), in their 
Operation upon moneyed capital, discriminate unfavorably against 
shareholders in national banks, and are, to that extent, violative of the 
act of Congress. Ib, 628 

7. Same.—Hence it follows that, prior to the passage of the act approved 
December 8th, 1880, providing for the taxation of shares in national 
banks (Sess. Acts 1880-81, pp. 7-8), there was no statute of force 
here, under the provisions of which a valid assessment of taxes could 
be made upon shares of stock ia national banks ; and whether that act 
is so tramed as to harmonize existing provisions of the revenue law 
with the requirements of the act of Congress (U. S. Rev. Stat. § 5219), 
as judicially construed, is a question not presented by the record 
1b. 623. 





BILL OF EXCEPTIONS. 


1. Construction of.—When the bill of exceptions recites, in detail, the evi- 
dence introduced by both parties, and then adds, ‘* Upon this evidence, 
the defendants asked the court, in writing, to charge the jury us follows: 
‘If the jury believe all the evidence, they will find for the defendants’ ”; 
this shows with sufficient certainty that the evidence recited is the sub- 
stanceof all that was introduced. (Overruling Kirksey v. Hardaway, 
41 Ala. 330, and Bridges v. Cribbs, 41 Ala. 367.) Walker v. Carroll, 61. 

2. Exception to charge: when sugficient.— Where the bill of exceptions sets out 
n charge given by the court, and adds, ‘‘To which charge, as given by 
the court, the plaintiffs take a nonsuit, with leave to file a bill of excep- 
tions, and they pray that this their bill of exceptions be signed,” &c., this 
does not show an exception to the charge of the court. Hungerford v. 
Moore, 232. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Giving bill or note for antecedent debt; when operates as payment.—By the 
general commercial law, both in England and the Untted States, a ne- 
gotiable bill or note, when given for an antecedent debt, 1s presumed to 
be intended only as collateral or additional security, and does not dis- 
charge the debt, unless intended and accepted as an absolute payment. 
Dag v. Thompson, 269. 

Bank check ; when operates as payment or merger.— Where the debtor pro- 
posed, by letter, to remit a drafton New York, ‘tin payment of bill in 
tull” ; and his offer was accepted by the creditor, who acknowledge 
the receipt of the draft in full payment of the account ; held, that the 
creditor could not afterwards maintain an action on the account, his 
only remedy against the debtor being on the indorsement of tke draft ; 
though the rule would be different in a case of forgery, fraud, or mis- 
representation. Jb. 269, 

Same; subsequent insolvency of banke.—The bank, whose draft or check 
was thus remitted by the debtor, being at the time in good financial 
standing and repute, its subsequent insolvency, though occurring only 
a few days afterwards, does not vitiate the payment, the good faith of 
the debtor in the transaction not being impugned. Jb. 269. 

. Indorsement of commercial paper; admissibility of parol evidence to 

vary.—The contract evidenced by a regular indorsement of a bill or 
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note is fixed and defined by law, and parol evidence'’can not be received 
to change or modify it ; and although there are recognized exceptions 
to this general rule, and some conflict in the cases applying these ex- 
ceptions, the court is not willing to extend them, to the manifest im- 
pairment of the value of commercial paper, and the infringement of a 
salutary rale of evidence. Jb. 269. 

5. Negotiable paper ; rights of holier ; burden of proof.—When a valid defense 
is shown to exist as between the original parties to negotiable paper, 
and the holder claims protection against it, the onus is on him to show 
that he acquired the paper in good faith, for valuable consideration, 
without notice of such defect, and before maturity : if he acquired it 
after maturity, be is put on inquiry, and is chargeable with notice. 
Chambers v. Faulkner, 449. 

6. Set-off by maker, against payee of note; when available against assignee. 
A bank debtor having transferred to the bank, as collateral security, a 
note held by him against a third person ; and his surety having paid 
the debt to the bank, and taken from the bank, by agreement with him, 
an assigument of the note held as collateral; held, in an action on the 
note by the surety, that the maker could not set off a demand against 
the payee, or principal debtor, acquired after notice of the transfer to 
the bank: that the assigument to the surety related back to the time 
when the note was transferred to the bank, against which subsequent 
equities could not be asserted. Lewis v, Fuber, 460. 

7. Fraudulent transfer of note.—\lt is no defense to an action at law by the 
transterree of a promissory note, against the maker, that the transfer 
was made with the intent to defraud the creditors of the transferror, 
the maker then being a creditor as surety on a contingent liability. 
Wood & Houston v. Steele, 436. 

8. Note given for purchase-money of land.—When the vendor of lands executes 
& conveyance to the purchaser, and takesa note, with personal security, 
for the purchase-money, this is, at least prima facie, a waiver and aban- 
donment of his vendor’s lien; aud an assignee of the note cannot ac- 
quire any greater rights than the vendor himself had. Walker v. 
Carroll, 61. 


BONDS. 


1. Injunction bond; condition construed.—An injunction bond, conditioned to 
pay ‘‘all damages which any person may sustain by the suing out of 
said injunction, if the same is dissolved by the said Chancery Court,” is to 
be construed as if it were conditioned, in the language of the statute 
which was of force when it was executed, to pay ‘ all damages which 
any person may sustain by the suing out of such injunction, if the 
same is dissolved” (Code § 3871), and binds the sureties on a dissolution 
of the injunction by this court, on an appeal from an interlocutory 
order refusing to dissolve it. Bolling v. Tate, 417. 

2. Same ; counsel fees as damages.—In an action on an injunction bond, con- 
ditioned as the statute prescribes (Code, § 3871), counsel fees are re- 
coverable as a part of the damages, for services rendered in this court 
on appeal, as well as inthecourt below. (Overruling Fergusonv. Baber, 
24 Ala. 402; and Bullock v. Ferguson, 30 Ala. 227.) But the recovery 
is limited to fees for services rendered, in either court, in procuring the 
dissolution of the injunction, and does not extend to all the services 
rendered in the suit in which the injunction was sued out. Jb. 417. 

3. Same; depreciation of mortgaged property.— When an injunction is obtained, 
restraining the saleof property under a power contained in a mortgage, 
and it is afterwards dissolved ; in an action on the injunction bond, the 
depreciation in the value of the mortgaged property while the injunc- 
tion was of force, causing it to sell for less than the amount of the se- 
cured debt, is recoverable as a part of the damages sustained. Jb. 417. 

4. Same ; travelling expenses.— The plaintiff's travelling expenses in attend- 
ing the sale of the mortgaged property, after the dissolution of the in- 
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junction, coming from Pehsacola, Florida, to Greenville, Alabama, ‘‘are 
but an accident of the particular case,” and can not be recovered as a 
_ of the damages in an action on the injunction bond.— Bolling v. 
Tate, 417. 

5. Liability of sureties. —In an action on a penal bond, the liability of the 
sureties is the same as that of the principal ; and when they are sued 
alone on the bond, the fact that they are sureties should exert no influ- 
ence in the assessment of the damages. Jb. 417. 

6. Official bond of city clerle of Montgomery.—Linbility of sureties, and term 
of office of clerk. City Council of Montgomery v. Hughes, 201. 

7. County bonds of Buller, under special statute.—As to summary remedy 
against county treasarer, and liability of county for interest. Caldwell 
v. Dunklin, 461. 





BUILDING AND LOAN ASSOCIATIONS. 


1, Contract with borrower and shareholder, in form of lease, construed as mort- 
gaye.—In this case, it was shown that a building and loan association, 
organized under the general law (Rev. Code, §§ 1755-61), and having 
power to make loans to its stockholders, secured by mortgage on real 
estate, and also to purchase and lease property to them, advanced 
money to one of its stockholders, or at his instance, inthe purchase of a 
house and lot, taking the title to itself, and leasing it to him, at a stipu- 
lated annual rent, payable monthly; that the association covenanted to 
keep the premises insured, to the amount of the money advanced, and, 
in case of a loss, to apply the proceeds of the insurance to rebuilding 
or repairing for the benefit of the stockholder, who covenanted to pay 
taxes and repairs; that the privilege was reserved to the stockholder to 
become entitled to a conveyance in fee, at any time during the con- 
tinuance of the lease, on making payment of the money advanced; and 
that on partial payments being made, not less than a specified sum, the 
insurance and rent should be proportionally reduced; and the contract 
was held to be, in legal effect, a mortgage, though the writing was in 
form a lease. Mobile Building and Loan Association v. Robertson, 382. 

2. Same; usury.—A stipulation for the payment of monthly rent, in a con- 
tract between a building and loan association and one of its stock- 
holders, for the lease of a house and lot which the association had 
advanced the money to buy, taking the title in 1ts own name, and biud- 
ing itself to covey to him in fee on re-paymentof the money advanced 
and expended, will be held usurious, when the contract is declared to 
be a mortgage at the suitof the stockholder, and the monthly rent 
reserved is fifteen per-cent. of the amount advanced. Jb. 382. 





CERTIORARI. 


1, Lies when, to judgment of municipal court—When the charter of a muni- 
cipal corporation does not provide for an appeal from the judgment of the 
mayor or intendant, in a guasi-criminal proceeding for the violation of a 
municipal ordinance, the common-law writ ot certiorari, from the Cir- 
cuit Court, is the appropriate remedy to revise such proceedings. 
Camden v. Bloch, 236, 

What is revisable ; trial.—Under the common-law writ of certiorari, when 
issued to revise the proceedings of an inferior tribunal, the jurisdiction 
of the court, and the regularity of its proceedings—that is, errors of 
law apparent on the record—are revisable; but the trial is not de novo, 
and conclusions of fact can not be reviewed. Jb. 236. 

3. To perfect record.—When a lost record is substituted in the primary court, 
while the cause is pending in the appellate tribunal, a special certiorari 
should be awarded to bring it up, and the cause should be continued, 
in the discretion of the court, to permit the perfected reeord to be 
brought up; but the action of the court on the motion for such con- 
tinuance is not revisable on error. Jb. 236. 
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CHANCERY. - 
I. JurispictTion, AND GENERAL PRINCIPLES. 
1. Bill to quiet litle; when purchaser can not mainiain.—When the bill ‘ dis- 


6. 


9. 


10. 


closes no more than an unquiet and unfounded apprehension as to the 
validity ot” the complainant’s title to lands of which he is in possession, 
‘‘and a false and clamorous assertion of a hostile title” by the defend- 
ants, founded on supposed defects in a deed executed by their trustee 
to the complainant’s vendor, ‘‘a court of equity will not interfere to 
quiet the one, or to silence the other.” March v. England, 275. 

When creditor may come into equily.—The creditors of a deceased 
debtor may come into equity, to reach and subject property frraud- 
ulently conveyed by him in his life-time, whenever there is a deficiency 
of assets in the hands of his personal representative, without first 
exhausting their legal remedies. Fellows v. Lewis, 343. 

Liability of lands descended, for debt of ancestor; contribution among heirs. 
When lands descended are divided among the heirs, leaving debts 
unpaid, the creditors have an undoubted right to proceed against them 
in equity; and it one or more of the heirs discharge this common 
liability, by agreement with the others, or pay more than their propor- 
tionate share, they are subrogated to the creditors’ rights to proceed 
against the lands of the others. Winston v. MeAlpine, 377. 

Contribution between sureties.—A surety may maintain a bill in equity 
against his co-surety, for contribution, although he has also a remedy 
by action at law. Broughton v. Wimberly, 579 

Injunction of illegal tax.—Tax-payers can not enjoin in equity the collec- 
tion of a tax alleged to be illegal, unless there is some ground of equi- 
table jurisdiction connected with the illegality. City Couneil of Mont- 
gomery v. Sayre, 564. 

Same ; offer to pay, or to do equity. —The bill in this case, seeking to enjoin 
the coliection of an allegal municipal tax, is wanting in equity, because 
it shows that, after deducting the taxes alleged to be illegal, a balance 
remained of taxes legally due, which had not been paid nor tendered; 
nor was it shown that the complainants had made any effort to separate 
the legal from the illegal portion; nor does the bill contain any tender or 
offer to pay. Jb. 564. 

Injunction of nuisance.—A court of equity has undoubted jurisdiction to 
restrain, by injunction, the commission or continuance of a private 
nuisance; but, when the thing complained of is not a nuisance per se, 
and has not been declared a nuisance by a judgment at law, a case ot 
pressing necessity must be shown, before the court will interfere to 
prevent or restrain it. Kingsbury v. Flowers, 479. 

Same ; private burying-ground.—A ourial-ground is not, per se, a nuisance 
to a person living in its immediate vicinity ; and when he seeks to en- 
join the further use of a private burial-ground near his house, it is not 
sufficient to allege, in general terms, probable injury to the health of 
his family by the pollution of the air and water, or other injurious con- 
sequences ; he must state facts, from which the court can clearly see 
that such consequences will most probably result. Jb. 479. 

Insolvent estate; removal of setilement into equity-—When an estate has 
been declared insolvent, the settlement must proceed and be concluded 
in the Probate Court, unless some question of exclusive equitable juris- 
diction arises, which that court, by reason of its limited powers, can 
not adjudicate ; and neither the failure of the administrator to answer 
citations from that court, nor his neglect of duty in the matter of filing 
objections to claims presented against the estate, nor both these facts 
together, with the additional averment that the estate is in fact solvent, 
constitutes a sufficient reason for the removal of the settlement into 
equity at the instance of the heirs and distributees. Clark v. Eubank, 
245. 


Same .—The original bill having been filed by creditors of a deceased 


debtor, whose estate had been declared insolvent, seeking to set aside, 
us fraudulent and voluntary, conveyances made by the debtor while 
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living, and to subject the property conveyed to the satisfaction of their 
debts; and the defendants having filed a cross-bill, asking that the credit- 
ors be required to exhaust the other assets before subjecting the prop - 
erty so conveyed to them ; held, that under the general prayer, contained 
in each bill, the settlement of the estate was properly removed iato the 
court, in order that the assets might be administered on this equitable 
principle. Fellows v. Lewis, 343. 

11, Equitable set-off.—The surety on an administrator’s official bond, being 
indebted to his principal by promissory note, on which a judgment at 
law has been rendered in favor of au assignee, may come into equity to 
enjoin the judgment, and to establish an equitable set-off against it, on 
account of moneys which he has been compelled to pay as surety since 
its rendition, on averment and proof that the administrator is insolvent, 
and that the note was transferred with intent to defraud his creditors. 
Wood & Houston v. Steele, 436. 

12. Mortgage ; when contract will be construed to be.—In determining whether a 
particular contract is a mortgage, a conditional sale, or the mere res- 
ervation of a right to purchase at a future time on specified terms, when 
the whole contract is not expressed in writing in clear and unambiguous 
words, each case must, of necessity, in a great measure depend on its 
own peculiar facts and circumstances ; but, while the nature of the con- 
tract is a matter of fact, often difficult to ascertain, the legal conclu- 
sions to be drawn from the facts, when ascertained, are well defined and 
settled. If the transaction originated in negotiations for a loan, or se- 
curity for an existing debt, the necessities of the debtor placing him at 
a disadvantage, courts of equity incline, in doubtful cases, to construe 
the contract as a mortgage, because that is less injurious in its conse- 
quences. But, the fact that the transaction thus originated, or that the 
relation of debtor and creditor existed between the parties, is not 
always conclusive ; since both the parties may intend not to create or 
tu continue a debt, and tbere can be no mortgage where there is no loan 
or debt. Yet, when a conveyance of land is intended as security for a 
debt, whether pre-existing or contemporaneously created, a court of 
equity will hold it to be a mortgage, without regard to its form, and 
without any express agreement between the parties, but rather upon a 
general policy which they can not contravene ; and it is not necessary 
that a note, bill or bond, or other independent evidence of the debt, 
should be taken, though the absence of it isa circumstance adverse to 
such construction, dependent for its weight upon the other facts and 
circumstances with which it may be connected. Mobile B. & L. Asso- 
ciation v. Robertson, 382. 

13. Reformation of deed or morigage.—A court of equity will reform a deed 
or mortgage, by correcting a mistake in the description of the land con- 
veyed, when the mistake is clearly and satisfactorily proved, and it can 
be corrected without injury toan innocent purchaser. Dozier v. Mitchell, 
511. 

14. Reformation, by correcting mistake in description of lands ; foreclosure, or 
confirmation of sale under power.—A mistake in the description of lands 
conveyed by a mortgage, when made to appear by satisfactory evidence, 
may be corrected by the decree of a court of equity, in like manner 
with any other written ,instruments ; and when the court has taken 
jurisdiction for that purpose, it may properly go on and decree a fore- 
closure of the mortgage ; or, if the lands have been sold under a power 
given by the mortgage, and bought in by the wortgagee, and the mort- 
gagor does not impugn the fairness of the sale, nor ask to have it set 
aside, the court may confirm the sale. McGehee v. Lehman, Durr & Co., 
316, 

15. Confirmation of sale under power; rents and profits. —When a sale of lands 
under a power in a mortgage, at which the mortgagee himself became 
the purchaser, is confirmed by the court, under a bill for the reforma- 
tion of the mortgage, or under a bill for an account and cross-bill for 
reformation and confirmation ; such confirmation relates back to the 
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day of sale, and the mortgagor can not claim the intermediate rents on 
the statement of the account ; nor can he claim the rents of lands which 
were conveyed by the mortgage, but to which he had only an imperfect 
equity, and which have been recovered from the mortgagee under the 
superior outstanding title. Jb. 316. 

Purchase at sule under power in mortgage; equitable relief against, at suit of 
subsequent incumbrancer.—As against a purchaser at a sale under a mort- 
gage, who is not charged with knowledge of the state of accounts 
between the mortgagor and mortgagee, or with notice of any fraud, op- 
pression, or other misconduct, practiced by the mortgagee, a subsequent 
purchaser or incumbrancer is not entitled to an account and redemption, 
although he gave notice of his interest atthe sale. Smithv. Conner, 371. 

Tender, or offer to do equily, by party asking redemption.—When subse- 
quent purchasers or incumbrancers file a bill in equity, against the 
first mortgagee and a purchaser under him, asking an account and re- 
demption, and not denying that there is a balance due on the mortgage 
debt, they must make a tender in the bill, or offer to pay whatever 
balance may be found due. Jb. 371. 

Purchase by mortgagee, at sale under power.—When a mortgagee becomes 
himself the purchaser at a sale under a power contained in the mort- 
gage, the transaction is voidable, at the option of the mortgagor, 
seasonably expressed; and if the mortgagee re-sells at a profit, the 
mortgagor may claim tbe benefit of the advance price, thereby ratifying 
the transaction, or, at his election, disaffirm and set aside the sale 
entirely ; but the two remedies are antagonistic, and he can not pursue 
them both at the same time. Dozier v. Mitchell, 511. 

Redemption ; charges, and tares.—When a mortgagor seeks a redemption, 
he is required to pay the mortgage debt, with interest, and lawful charges, 
which include taxes paid by the mortgagee; and when he asserts his 
right of redemption, as he may, against a sub-purchaser with notice, 
the advanced price paid on the re-sale does not enter into the account. 
Ib. 511. 

Same ; rents and profits.—In stating the account between the mortgagor 
and mortgagee (or sub-purchaser with notice), under a bill for redemp- 
tion, the latter is chargeable, in ordinary cases, with the fair and 
reasonable rents and profits of the property during his possession, 
including therein a reasonable occupation rent for the portion of the 
premises held by himself, and such rents as he received from others, or 
failed to collect through traud, willful default, or gross negligence ; but 
the rents are to be estimated upon the value of the property when he 
took possession, and not upon the increased value arising from improve- 
ments made by him. Jb. 511. : 

Same ; repairs and waste.—The mortgagee in possession is bound to make 
all reasonable and necessary repairs, and is responsible for any loss or 
damage caused by his willful default or gross neglect in this regard ; 
and also for voluntary waste committed by him, such as pulling down 
or improperly removing houses or buildings attached to the freehold. 
Jb. 511. 

Same ; rents and improvements, as aguinst sub-purchaser.—A sub-purchaser 
who bought in good faith, though with notice, and held possession 
under color of title, is not chargeable, at the suit of the mortgagor 
seeking a redemption, with rent for more than one year before the 
commencement of the suit, by analogy to the statute which applies to 
actions at law (Code, § 2966); and he is entitled to compensation for 
improvements made, not exceeding the rents charged against him. 
Ib. 511. 

Same ; purchase at execution sale.—If the mortgagee, while in possession 
under his purchase at his own sale, also purchase the property at a sale 
under an execution in favor of officers of court, against the mortgagor, 
in which the lands were misdescribed, he can not claim a credit for the 
amount so paid, as an incumbrance. /b. 511. 

Waiver of objections to sale, by acquiescence.—Acquiescence for an unrea- 
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sonable length of time in a sale under a power ina mortgage, which is 
merely voidable at the election of the person who has the equity of 
redemption, will, if unexplained, operate as a confirmation of the sale, 
and a waiver of all objections to it; but, when the sale is absolutely 
void, such effect will not be attributed to acquiescence, or a failure to 
seek redemption, until after the expiration of the period prescribed as 

a bar by the statute of limitations. Sloanv. Frothingham, 593. 

When junior mortgagee may come into equity.—Aljunior mortgagee may file 

a bill in equity against the mortgagor and the senior mortgagee, asking 

an account of the mortgage debts, and a sale of the property for the 

payment of the sums ascertained to be due on them; and he may 
offer in his bill to redeem from the senior mortgagee, and have the 
property sold for the satisfaction of the entire amount then due to him, 
or have the property sold for both debts, and the proceeds of sale first 

applied to the older nortgage. Davis v. Cook, 617. 

26. Renis and profits, as between mortgagor and mortyagee.—When the mort- 
gagor is allowed to remain in possession after the law-day of the mort- 
gage, although default has been made in the payment of the secured 
debt, he is entitled to take the rents and profits to his own use, unless 
they are specifically pledged; and the mortgagee can not assert a right 
to them, as a legal incident of the mortgage, although he may claim 
and intercept them by exercising either his legal or equitable remedies; 
that is, by notice to the tenant to pay the rents to him as they accrue, 
or by entry on the lands, or by recovering the possession by action at 
law, or by filing a bill for foreclosure, and having a receiver of the 
rents and profits appointed; but merely filing a bill for foreclosure, 
without the appointment of a receiver, does not interfere with the 
mortgagor’s right to the rents and profits. Scott r. Ware, 174. 

27. Receiver; when appointed under bill for foreclosure.—The appointment of a 
receiver is not a matter of course under a bill for the foreclosure of a 
mortgige; to authorize such appointment, it must be clearly shown, by 
allegation and proof, that the mortgage security is inadequate, and that 
the mortgagor is insolvent; or fraud, or imminent peril to the rights of 
the mortgagee, must be established. Jb, 174. 

28. Same; under creditors’ bill, filed by mortyagee. —The mortgagee having filed 
a general creditors’ bill, against the executor and devisees of the 
deceased mortgagor, with others holding under them; alleging the 
insolvency of the executor, and that he was relieved by the will from 
giving any bond, andasking the appointment of a receiver to take pos- 
session of all the property of the estate, including the mortgaged 
lands; this does not fasten any lien on the rents and profits of the mort- 
gaged lands, asin favor of the complainant as mortgagee, nor in any way 
enure to his benefit as mortgagee; since the possession of the receiver is 
taken and held for the benefit of the parties to the suit, and strangers 
can not claim any benefit from it. /b.174 

29. Same ; rents and profits in hands of receiver, after dismissal of bill.—Such 
bill having been dismissed on demurrer, because it showed that the com- 
plainant’s debt was barred by the statute of limitations, but without 
prejudice to the rights of the complainant as mortgagee, the rents and 
profits in the bands of the receiver belong to the devisees, or to those 
who have succeeded to their rights; and the mortgagee can not claim 
them in the hands of the receiver, nor intercept them by filing a bill to 
foreclose hismortgage. Jb. 174. 

30. Transfer of receivership from one cause to another.—Cases may arise, in 
which it would be the duty of the court, on dismissing a bill, to retain 
the custody of the property and funds in controversy, and to continue 
the receivership; or even to transfer the receivership to another suit, then 
pending in the court, between the same parties, and involving their 
rights and equities in and to the same property; but such transfer could 
never be ordered, unless the second suit presented a state of facts which 
would have authorized the appointment of a receiver in the first 
instance. Ib. 174. 














654 





INDEX. 


CHANCERY— Continued. 


31. Resulting trust in lands; exchange of tracts.—When a tract of land, bought 


32. 


33. 


34 


35. 


by the husband with money belong to the wife, is sold and exchanged 
by him for another tract, the exchange does not affect her right to par- 
sue her money and fasten a trust on the lands received in the exchange. 
Walker v. Elledge, 51. 

Secret or resulting trust; against whom asserted. —A latent equity in lands, 
such as a right to charge them in equity with a resulting trast in favor 
of the person whose money was used in paying for them, can not prevail 
aguinst ‘the title of creditors, or purchasers for a valuable considera- 
tion, without notice.” (Code, § 2200.) Jb. 51. 

Same ; who are creditors, and when chargeable with notice. —The term ecred- 
itors, a8 used in this statute, means judgment creditors having a lien ; 
and if a suit is pending to enforce a trust in the lands when the lien of 
the creditor attaches, he is chargeable with constructive notice of it, 
and can not claim the protection of the statute, Jb. 51. 

Same ; rights of purchaser at execution sale.—When a creditor purchases 
under his own execution, although he may be chargeable with construc- 
tive notice of a latent equity or trust, he nevertheless acquires all the 
rights of the defendant in execution, against whom the trust is claimed 
and asserted. Jb. 51. 

Decree in chancery against husband, declaring trust in land in favor of wife ; 
effect as evidence against creditor of husband.—A decree in chancery 
against the husband, declaring a trust in favor of the wife in lands 
purchased and partly paid for with moneys belonging to her, and vest- 
lug the title in her to the extent of her moneys so used, is not evidence 
against a creditor of the husband, who was not made a party to the 
suit, and whose debt was created before the bill was filed ; conse- 
quently, when the wife seeks to enjoin an action at law by the cred- 
itor, founded on a purchase at execution sale on his judgment, she 
must prove the investment of her moneys iu the land, without the aid 
of the decree. Jb. 51. 


36. Contracts with trustees; when enforced against trust estale.—The contracts 


of trustees, though for the benefit of the trust estate, impose upon 
them a personal liability only, in the absence of statutory provisions to 
the contrary ; but, when the trustee is also one of the beneficiaries of 
the trust estate, the person who has rendered services for the estate at 
his instance, and has obtained a judgment at law against him, with an 
execution thereon returned unsatisfied, may, by bill in equity, reach 
and subject his interest in the trust estate. Dickinson v. Conniff, 581. 
Trustee’s power to erect improvements.—The principle is well settled, that 
a trustee may make necessary repairs, and should always be reimbursed 
for the cost of necessary improvements renderiug permanent benefit to 
the trust estate, unless prohibited, either expressly, or by clear impli- 
cation, by the terms of the instrament creating the trust ; but, when a 
testamentary trustee, being the testator’s widow, is authorized and 
directed to keep his estate together in her possession, and to apply the 
rents and profits to the support of herself and children, until the young- 
est attains its majority, with power to sell and reinvest in other prop- 
erty, she has no power to erect permanent improvements on a vacant 
lot, to the extent of four times its value. Jb. 581. 


33. Liability of trustee for rents or waste.—When a testamentary charge on 


lands, in favor of an infant, is enforced against a purchaser at sale 
under execution, as a trustee in invitum, he will not be charged with 
waste, nor with more rents than he actually received, except under cir- 
cumstances which would authorize a similar charge against an express 
trustee. J/ill v. Jones, 214. 


39. Contracts of executors.—The contracts of executors and administrators, 


even when relating to matters necessary to the execution of their trusts, 
like the contracts of other trustees, are only binding on them personally, 
and do not create any liability against the estate ; and actions against 
them, on such contracts, must be personal, and judgments de bonis 
propriis. Vanderveer v. Ware, 606. 
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40. Judgment against executor ; payment by surely, and assignment tohim ; remedy 
against lands devised ; statute of limitations. —When a judgment has been 
rendered against an executor, on a debt due by the testator, and is 
affirmed on appeal, against him and his surety on the supersedeas bond ; 
if the surety pays the affirmed judgment, and takes an assignment of it 
to himself, he may, by bill in equity, alleging the insolvency of the 
executor, reach and subject any personal assets remaining unadmin- 
istered in the hands ot the executor, and also his individual interest in 
the estate, both lands and personal property ; but, as against the other 
devisees, they not being parties to the judgment, nor to the supersedeas 
bond, the lapse of six years after the payment of the judgment by the 
surety, before filing a bill in equity to reach the lands devised, is a bar 
to any relief. Jb. 606. 

41. Statutory separate estate of married woman; how charged and subjected. 
The liability ofa married woman’s statutory separate estate, for claims 
which are by law chargeable upon it, can only be enforced by action at 
law, in the form prescribed by the statute: a bill in equity can not be 
muintained for that purpose. //inson v. Gamble & Bolling, 605. 

42. Contracts of married woman ; effect of statute and decree in chancery reliev- 
ing of disabilities of coverture.—The statute authorizing the several chan- 
cellors, either in term time or vacation, on petition filed for that 
purpose, **to relieve married women of the disabilities of coverture, as 
to their statutory and other separate estates, so far as to invest them 
with the right to buy, sell, hold, convey and mortgage real and per- 
sonal property, and to sue and be sued as femmes sole” (Code, § 2731), is 
au enabling statute, and only relieves of the disabilities of coverture to 
the extent specified ; and neither the statute, nor a decree in chancery 
pursuing its words, authorizes such married woman to make general 
contracts, or to bind herself personally by the execution of a promis- 
sory note on which she may be suedat law. Dreyfus v. Wolffe, 496. 

43. Consent decree in chancery, vesting legal title to lands in wife, charged with 
husband's debt.—A creditor of the husband having levied an attachment 
on atract of land, the legal title to which stood in his name, and the 
wife having then filed a bill in equity against the creditor and her hus- 
band, seeking to have a resulting trust in the lands established and 
declared in her favor; by mutual consent and agreement of all the 
parties, the matters in litigation were settled and compromised—a 
decree being rendered in the chancery suit, vesting the legal title to the 
land in the wife, as her statutory separate estate, while she and her bus- 
band executed a mortgage on it to the creditor, to secure the amount of 
the debt as reduced and admitted: eld, that while the mortgage could 
not be enforced against other lands conveyed by it, the legal title to 
which stood in the wife’s name, it was a valid incumbrance on the land 
in controversy, forthe amount of the admitted debt, in the nature of a 
vendor's lien for unpaid purchase-money: that the wife, claiming the 
benefit of the compromise under the consent decree, takes the land 
charged with the lien for the admitted debt. Lee v. Sims, 248. 


TI. Partres, PL“eaDING, AND PRACTICE. 


44. In what county bill must be jiled.—A bill to foreclose a mortgage on 
lands must be filed in the county in which the land, ora material part 
thereof, is situated (Code, § 3760); but, where the lands are situated 
in two counties, and are so described in the mortgage, a bill to fore- 
close, filed in one of those counties, does not on its face show a want 
of jurisdiction in the court.— Bolling v. Munchus, 558. ; 

45. Misjoinder of complainants. -When several persons join as complainants 
in a bill, and one of them is barred, or shows no right to relief, the mis- 
joinder is fatal to the others.—Jones v. Reese, 135. 

46. Same; when not available on error.—When the complainants in a chancery 
cause appeal trom a decree in their own favor, the doctrine of error 
without injury to them, because of a supposed misjoinder of com- 








656 





INDEX. 


CHANCERY—Continued. 


47. 


48. 


49, 


50. 


51. 


52. 


53. 


plainants, cannot be invoked to prevent a reversal, since that would de- 
prive them of the right to cure the misjoinder by amendment.—~State v. 
Rice, 83. 

Multifariousness, and misjcinder.—In determining whether a bill is de- 
murrable for multifariousness, or for misjoinder of defendants, the in- 
quiry is not, whether each defendant is connected with, and has an 
interest in each branch of the case, but whether relief is sought in re- 
spect to matters which are separate and distinct, and a defendant may 
say he is in danger of oppression by the confusion of such matters: 
when the object of the suit is single, though the defendants may have 
separate interests in distinct questions arising out of it, it is proper 
to bring them all before the court as parties.— Kingsbury v. Flow- 
ers, 479. 

Parties to bill for injunction of private burying-ground a3 nuisance. —Where 
w bill seeks to restrain further interments in a private burying-ground 
as a nuisance, the ground being devoted to that purpose by two per- 
sons, who owned separate portions in severalty, both might properly be 
joined as defendants to the bill; and one of them having died before 
the bill was filed, his widow having a right of sepulture therein, she 
and her second husband are properly made defendants with the sur- 
vivor; and the heirs of the deceased should also be made defendants to 
the bill, though his personal representative is not a proper party. 
Ib. 479. 

Parties to bill by ecreditors.—When creditors of a deceased debtor, not 
having reduced their claims to judgment as against the estate, seek by 
bill in equity to reach property alleged to have been fraudulently con- 
veyed by the executor, who was also the sole devisee, and who has 
been removed from the office of executor, a personal representative of 
the estate must be brought before the court asa party; und the failure 
to make him a party, though not objected to in the court below, is a 
fatal defect, which this court is bound to notice, on appeal by the com- 
plainants.— Gibbs v. Ilodge, 366. 

Parties to bill to enforce vendor's lien.—A purchaser of lands, pending a 
bill to enforce a vendor's lien on them, is chargeable with constructive 
notice of the proceedings, and it is not necessary that he should be 
brought in as a party; and if his rights accrued before the filing of 
the bill, whether the failure to make him a party to the suit would, of 
itself, avoid the decree rendered, is left an open question.—Smith v. 
Conner & Wife, 371. 

Cross-bill; when allowed.—A cross-bill is proper, and is allowed, when- 
ever it is necessary to do complete justice between all the parties, and 
to adjust all the equities between them connected with the subject- 
matter of the original bill; and, thcugh foreign matters can not be thus 
introduced, unless special circustances are shown, such as insolvency, 
non-residence, &c., uew issues in relation to the original matter may be 
brought forward.— Davis v. Cook, 617. 

Same.—As against the plaintiff in the original bill, it is not always neces- 
sary that the cross-bill should show any ground of equity, or ask any 
equitable relief. In Andrews v. Hobson, 23 Ala. 239, ‘‘the language 
used is too broad,” in saying that the cross-bill was properly dismissed 
because it sought no relief against the plaintiff in the original bill. 
Ib. 617. 

Cross-bill by mortgagor, setting up usury.—Under a bill by the junior 
mortgagee, against the senior mortgagee and the mortgagor, asking an 
account and foreclosure by sale, the mortgagor may file a cross-bill, set- 
ting up usury in the first mortgage; and if, instead of filing a cross-bill 
proper, he sets up that defense in his answer, and asks that his answer 
may be held and treated as a cross-bill (Code, §§ 3801-04), and it is so 
treated by the parties and the court below, without objection on that 
account, this court will not consider whether it falls within the terms 
of the statute. (Bricke.1, C. J., dissenting, held that a cross-bill would 
not lie in sucha case). Jb. 617. 
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54. 


59. 


60. 


61. 


62. 


63. 


G64, 


Conclusiveness of answer as evidence.—An answer which is responsive to 
the bill, admitting a material allegation, is conclusive evidence of that 
fact, as in favor of the complainant, and estops the defendaut from in- 
troducing evidence inconsistent with the admission on a reference be- 
fore the register, — McGehee v. Lehman, Durr & Co., 316. 

Statute of limitations; how pleaded.—An allegation, in an answer to a bill 
in equity, ‘that this respondent has had the uninterrupted possession 
of said lands, claiming them as her own, with full knowledge on the 
part of the complainant, for more than sixteen years,” is a sufficient 
plea of the statute of limitations.—Love v. Love, 554. 

Statute of frauds; how taken advintage of.—The statute of frauds is a de- 
fense which must, generally, be set up by plea or answer; but, when 
the bill clearly shows on its face that the contract sought to be enforced 
is obnoxious to the statute, a demurrer is the more appropriate mode 
of taking advantage of it.— Bolling v. Munchus, 558. . 

Appearance of solicitors.—Tbhe complainant's solicitors in a chancery 
cause may, without impropriety, prepare and sign formal answers for 
any of the defendants who admit the allegations of the bill and make 
no defense. Cargile ev. Ragan, 287. 

Sule by register in chancery; waiver of irregularities. —Objections which 
wight be urged against the confirmation of a sale by the register—as, 
that it was made at an improper time or place—are waived, if not made 
before the confirmation of the sale, and can not afterwards be set up, in 
an action at law by the purchaser, or one claiming under him, to im- 
peach the validity of the sale.—Jb. 287. 

Decree against party as to whom cause is not at issue; when and how avail- 
able on error.—-It is error to proceed to a final decree against a defendant 
who has not answered, and against whom a decree pro cofesso has not 
been entered; and the error will work a reversal of the decree, at his 
instance, unless it affirmatively appears that no injury resulted to him; 
but the other defendants can not complain of it, and if he assigns it as 
error jointly with them, the assignment will not be sustained as to 
either of them. — Me Gehee v. Lehman, Durr & 0o., 316. 

Reviror of decree: conclusiveness.—On bill of revivor, or petition to 
revive a decree in chancery, the matters litigated in the original suit 
can not be re-tried, except so far as they remain undecided. Winston 
v. Me Alpine 9 377. 

Rervor of suit; under former practice. —Under the chancery practice 
which formerly prevailed, a bill of revivor was necessary to bring in as 
a party a person upon whom the interest of a deceased party devolved, 
by operation of Inw, pending the suit; and that practice may still be 
pursued, or may be required by the chancellor. Floyd v. Ritter’s 
Adm’r, 501. 

Same: under pre sent practice. Under the rules of practice now of force 
(Code, p. 176, Rule No. 102), instead of a bill of revivor, wher not 
required by the chancellor, the death of a defendant may be verbally 
suggested to the chancellor or register, and an ex-parte order obtained 
forasummons to his personal representative or heirs, or to both, to 
appear and defend in his stead; and after the expiration of thirty days 
from service of the summons, the suit is considered as revived, and 
may be prosecuted against such new parties, without any order of 
revivor. Jb, 501. 

Same ; amended bill.—Av amendment of the bill is not the regular or usual 
mode of bringing in the personal representative or heirs of a deceased 
defendant; but it may serve the purposes of a suggestion of the death of 
the deceased, and of the names of his legal representatives; and when they 
are served with notice, requiring them to appear and plead or answer, a 
decree pro confesso may be taken against them, and the cause treated 
thereafter as revived against them. Jb. 501. 

Amendment of bill. —Under the liberal statute regulating amendments in 
chancery, which requires the allowance of anamendment necessary ‘‘to 
meet any state of evidence which will authorize relief” (Code, § 3790), 

(42) 
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although the plaintiff's title to relief can not be changed by an amend- 
ment, it is permissible thus to change the averments of the bill as to the 
defendant’s title to the property sought to be subjected, Jones v. 
Reese, 135. 

65. Remandment on reversal, for amendment of bill.-—-The chancellor’s decree in 
this case, overruling a demurrer to the bill, being reversed on account 
of amendable defects in the bill, the cause was remanded, that the com- 
plainant might have av opportunity toamend. Smith v. Conner, 371. 

66. Amendment of decree for costs.—A decree for costs against a defendant, as 
to whom the bill bad been previously dismissed, being a mere clerical 
error, and amendable on motion in the court below, will be here corrected 
at the costs of the defendantsas appellants. Wood & Houston v. Steele, 436. 

67. Revision of chancellor's decree.—On appeal from the final decree in a 
chancery cause, whether the question for revision is upon matter of law 
or matter of fact, the decree must stand, unless it clearly appears to be 
erroneous. Lehman Brothers v. McQueen, 570. 

68. What is revisable, on appeal from decree on demurrer.—Ou appeal from the 
chancellor’s decree sustaining a demurrer to the bill, this court will only 
consider the causes of demurrer specifically assigned, without regard 
to any other amendable defects in the bill. Sloan v. Frothingham, 593. 


CHARGE OF COURT .TO JURY. 


1, General charge on evidence.— When there is no conflict m the evidence, 
and it clearly establishes the plaintiff's right to recover, it is the duty of 
the court to charge the jury, on his request, that their verdict must be 
for him if they believe the evidence. Cargile v. Ragan, 287. 

. General charge on evidence, in fuvor of defendant.—A general charge on the 
evidence, when requested by the defendant, is equivalent to a demurrer 
to the evidence, and should never be given, when there is any evidence, 
however slight, tending in the opposite direction. Schmidt & Smith v. 
Joseph, 475. 

. Charges requested.—This court will not consider the correctness of charges 
asked and refused, when the record does not show that they were 
reduced to writing, but will presume that they were refused because 
they were notin writing. Murdock v. The State, 520. 

4. Exception to charge; when sufficient.-- Where the bill of exceptions sets 
out a charge given by the court, and adds, ‘‘ To which charge, as given 
by the court, the plaintiffs take a nonsuit, with leave to file a bill of 
exceptions, and they pray that this their bill of exceptions be signed,” 
&c., this does not show an exception to the charge of the court. 

+ Hungerford v. Moore, 232. 


CLERKS. 


1. Authority of deputy-cerk.—A deputy-clerk—that is, one duly appointed 
and qualified—has full power to transact all business of his principal 
(Code, § 676, subd. 2); and an attachment issued by him, or an affidavit 
administered by him, is not void for want of authority. Minniece v. 
Jeter, 222. 

2. Clerk of probate judge; statutory powers.—The clerk of the probate judge, 
unlike the clerks of other courts, is not an independent officer, clothed 
with distinct official powers und duties, to be exercised on his own 
responsibility: but is a mere agent or deputy of the judge, in whose 
name he acts, and whois responsible for his fidelity. JJalso v. Sea- 
wright, 432. 

3. Same; taking acknowledgment of conveyance of homestead.—By the general 
statute (Code, § 702, subd. 6), the clerk of a probate judge is authorized 
**to do all acts not judicial in their character,” and ‘to take and certify 
acknowledgments and proof of instruments authorized to be recorded”; 
and this statute being of force when the subsequent statute was passed 
(April 23, 1873) prescribing the manuer in which alienations of the 
homestead should be acknowledged and certified, and giving the power 


bo 


~ 








INDEX. 659 


CLERKS-—— Continued. 


to judges of probate, with other judicial officers particularly named, to 
take and certify suchacknowledgments, the power must be held to be 
conferred on their clerks also, though not expressly named. Jb. 432. 

4. City clerk of Montgomery; term of office.—The charter of the city of 
Montgomery provides for biennial elections of the city clerk, as of the 
mayor and aldermen; and the provision for his continuance in office, in 
addition to that term, ‘until his successor is duly elected and qualified,” 
is only intended to cover the reasonable time, varying with circum- 
stances, which may be necessary to enable his successor to qualify. 
City Council of Montgomery v. Hughes, 202. 

5. Same; liability of sureties after expiration of term.—In an action on the 
official bond of such city clerk, which was dated the 5th January, 1872, 
recited his election on the 4th December, 1871, and was conditioned for 
the faithful discharge of his official duties, the complaint averred that he 
entered into the office on the day of the date of the bond, ‘‘and con- 
tinued to beand actassuch clerk, under said bond, continuously there- 
after until the 10th December, 1875; that he did not give, and was not 
required to give, during that period, any other official bond, and that no 
successor to him was elected aud duly qualified until the Ist January, 
1876.” Held, that these averments, whether construed to mean that he 
was re-elected for an aditional term during the interval, or that no elec- 
tion was held during the intervening period, did not show a liability on 
the sureties after the expiration of the official term fixed by the charter, 
Ib, 202. 


CODE OF ALABAMA. 


1. § 10. Statutes omitted from Code. Hatchett v. Billingslea, 17. 

2. §) 304,335. Bond for costs on contest of election. McDuffie v. Cook, 430. 

3. $9 358,362. Taxation on bonds and stock in corporations. Pollard v, 
State, ex rel. Zuber, 628 

4. §§ 637-8. Transcript of record in chancery cause. Cargile v. Ragan, 287. 

5. § 676. Authority of deputy-clerk. Minniece v. Jeter, 222. 

6. § 702. Clerk of probate judge. also v. Seawright, 532 

7. §) 1699,1700. Liability of railroad company tor negligence. South & 


North Ala. Railroad Co. v. Williams, 74; Mobile & Mont- 
gomery Railway Co. v. Crenshaw, 567. 

8. § 1701. Limitation of such action. South & North Ala. Railroad Co. 
v. Morris, 193; Mobile & Montgomery Railway Go. v. Cren- 
shaw 567. 

9. § 1715. Attorney’s tax-fee, as costs in such action on appeal. South & 
North Ala. Railroad Co. v. Morris, 193. 

) 2029. Assignment of written contract. Flecner & Litchen v. Dickerson, 


(2, 
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— 

= 
a 


11. § 2121. Statute of frands, as to contracts required to be in writing. 
Bolling v. Munchus, 558; Ritch v. Thornton, 309; Starke v. 
Wilson, 576. 

12 § 2124 Fraudulent and voluntary conveyances. Fellows v. Lewis, 343; 


Means v. Hieles, 241; Fearn v. Ward, 33. 

. Proof of recorded deed. March v. England, 275; Boykin v. 
Smith, 294; Baucum & Jenkins v. George, 259. 

. Conveyance by tenant for life. Doe, ee dem. Pope v. Pickett, 
487. 
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15. § 2185. Active and passive trusts. Jones v. Reese, 134. 
16. § 2193. Statutory covenants in deed. Jones v. Reese, 134. 
17. § 2196. Conveyauce by tenant for life. Doe, ex dem. Pope v. Pickett, 


487. 

18. § 2198. Power of sale in mortgage. Buell v. Underwood, 285; Sloan v. 
Frothingham, 593. 

19. § 2200. Secret trusts; against whom can not be asserted. Walker v. 
Elledge, 51. 

20. §§ 2222-23. Entering satisfaction of mortgage. Bell & Bell v. Wilkinson, 
477. 
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21. 


22 


23. 
24. 
25. 
26. 
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28. 


29. 
30. 


31. 
32. 
33. 


41. 
42. 
43. 


44, 
45. 
46. 


47. 
48, 
49. 
50. 
51. 


52. 


53. 
54, 


55, 


2512. Notice of settlement of administrator's accounts. Jiaichett v- 
sillingslea, 17; Sims rv. Waters, 442. 


S 
. §§ 2537-40,2590-96. Final settlement of accounts of administrator whose 


authority has ceased. Hatchett v. Billingslea, 17; 
Sims v. Waters, 442. 
2637-40. Rights and powers of foreign executors and administrators. 
Hatchett v. Berney, 39; Sloan v. Frothingham, 593. 
2711. Liability of wife’s statutory separate estate. Lee v. Sims, 248; 
Hinson v. Gamble & Bolling, 605. 
2731. Declaring married women tree-dealers. Dreyfus v. Wolffe, 
496. 
2733. Insurance by husband for benefit of wife and children. Fearn v. 
Ward, 33. 
§ 2978. Forms of pleadings. MM. & M. Railway Co. v. Crenshaw, 566. 
§ 3005. Specification of causes of demurrer. Brock v. South & North 
Ala. Railroad Co., 79; Brewer v. Watson, 8; M. & M. 
Railway Co, v. Crenshaw, 566. 
3035. Consideration of instrument sued on. Bolling v. Munchus, 558. 
3058. Evidence as to transactions with deceased person, whose estate 
is interested in suit. Davis v. Tarver, 98; Boykin v. Smith, 
294; Killen v. Lide’s Adm’r, 505. 
3074. Certificate to deposition. Boylein rv. Smith, 294. 
3121. Appeals from justice’s court. Abrams v. Johnson, 465. 
315$. What errors avail after judgment by default. Ritch v. Thornton, 
309, 
3161-71. Rehearing after final judgment at law. Brock v. South & 
North Ala. Railroad Co., 79: Blood v. Be tlle ‘. 103. 
3209. What interest may be sold under execution. Jill v. Jones, 
214. 
3210. Lien of judgment and execution. Walker v. Elledge, 51; Ala. 
Gold Life Ins. Uo. v. MeCreury, 127. 
3231, Actions to be brought in oue year. Mobile & Montgomery Rail- 
way Co. v. Crenshaw, 566, 
3234. Statute of limitations; deduction on account of absence. Min- 
niece v. Jeter, 222. 
§ 3237. Foreiga statute of limitations. Minniece v. Jeter, 222. 
) 3242. Fraud as exception to statute of limitations. Porter v. Smith, 
169. 
§§ 3286-88. Advances to make crop. Flexner & Litchen v. Dickerson, 129. 
§ 3315. Defects in bond or affidavit. Flerner & Litchen v. Dickerson, 129. 
§ 3395. Summary proceeding against county treasurer. Caldicell v. 
Dunlelin, 461. P 
§ 3418. Assignment of judgment to surety paying it. (Giddens v. 
Williamsen, 439; Vanderveer v. Ware, 606. 
§§ 3440-61. Statutory lien of contractors and muaterial-men. Schmidt & 
§§ 
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Smith v. Joseph, 475. 
3663,3671. Summary proceeding against constable. Abrams v. John- 
son, 465. 
3760. Where bill must be filed. Bolling v. Munchus, 558. 
) 3790. Amendments in chancery. Jones v. Reese, 134. 
§9 3801-04. Answer as cross-bill, Davis v. Cool, 617. 
§ 3871. Condition of injunction bond Bolling v. Tate, 417. 
§ 3928. Condition of appeal bond. Clark v. Anox, 401. 
§ 3930. Appeal by married woman without security for costs. Cuhalan v. 
Monroe, Smaliz & Co., 254. 
§ 3976. Reward for absconding felons. Hungerford v. Moore, 232. 
7 Forgery. Anderson v. The State, 553. 
9 4961. Habeas corpus ; what may be inquired into. Ex parte Hubbard, 
473. 
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COMPROMISE, See Contract, 3. 
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CONFLICT OF LAWS. 


1. Letters testamentary, or of administration; extra-lerritorial operation.—It 
was a principle of the common law, and it is the settled doctrine of this 
court, that letters testamentary, or of administration, have no extra-ter- 
ritorial operation, and, as matter of right, confer title only to the per- 
sonal assets within the jurisdiction by which they were granted; and it 
was a general rule of the common law, as a consequence of this prin- 
ciple, that an executor or administrator, although he might be the 
domiciliary or principal representative, could not sue or be sued, in 
his representative character, in the courts of any other country. 
Hatchett v. Berney, 39. 

2. Foreign executors and administrators: statutory provisions as to suils by.—By 
statute in this State (Code, )§ 2637-40), a foreign executor or adminis- 
trator, on the estate of a person who was not an inbubitant of this 
State at the time of bis death, is authorized to maintain suits, and to 
recover and receive property here, but is required, before the rendition 
of judgment, or the recept of the property, to have a copy of his letters, 
duly authenticated, recorded in the office of the probate judge of the 
county, and to give bond, approved by the probate judge, conditioned 
for the faithtul administration of the assets he may receive; which 
statutory provisions are permissive and prohibitory. Jb. 39. 

3. Payment to foreign executor or administrator.—Under these statutory pro- 
Visions, a voluntary payment, by a debtor resident here, to a foreign 
executor or administrator, who bas not had his letters recorded here, 
and given bond as required, can not be supported, against the claim of 
an administrator subsequently appointed here. Jb, 39. 

4, Judgment in favor of foreign executor or administrator.—A judgment 
recovered by such foreign executor or administrator, without a com- 
pliance with these statutory provisions, against a debtor here, though 
his suit might bave been defeated by «a plea denying his authority to 
sue, is conclusive as between him and the debtor; but, as against an 
udministrator subsequently appointed here, between whom and such 
foreign representative no privity exists, itis res inter alios acta; yet, if 
the money collected by the foreign administrator, under the judgment, 
has been applied as the domestic administrator would be compelled to 
apply it, the debtor may have relief in equity against the claim of the 
domestic administrator. Jb. 39. 

5. Grants of adininistration in different jurisdictions.—When a decedent 
leaves property in different States or jurisdictions, and letters of admin- 
istration on his estate are granted in each, each administrator has the 
same power and authority over the property within the jurisdiction 
which granted his letters, that properly pertains to a domiciliary admin- 
istrator, and must be governed in the administration of the assets, and 
also in making settlements, by the rules and forms prescribed by that 
jurisdiction; nor will resident creditors in any jurisdiction be permitten 
to suffer any wrong or injury in the distribution of the assets there, id 
favor of creditors who reside in another jurisdiction. Felows v. 
Lewis, 343. 

6. Same; rights of creditors. —The decedent having died in Alabama, where 
he resided, leaving property here, and also in Kentucky, the creditors 
residing here, and prosecuting their claims agaiust his estate in Ken- 
tucky, can not be required to exkaust the assets found there before pro- 
ceeding against the property here, or before attempting to subject in 
equity here property fraudulently conveyed by the decedent in bis life- 
time; but, while having a right to pursue their remedy in each juris- 
diction at the same time, they can have but one satisfaction, and may 
be required to exhaust the other assets here before subjecting the pro- 
perty conveyed. Jb, 343. . 

7. Sale under power in mortgage, by foreign administrator.—The statute which 
authorizes a power of sale in a mortgage to be executed by ‘the per- 
sonal representative of any person who, by assignment or otherwise, 
becomes entitled to the secured debt” (Code, § 2198), applies only to 
domestic administrators, and to foreign domiciliary administrators who 
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have had their letters recorded here, and given bond as required by our 
statutes (Code, §§ 2637-40); and a sale by a foreign administrator, who 
has not complied with these statutory requisitions, is not merely void- 
able, but absolutely void. Sloan v. Frothingham, 593. 

8. What law governs exemption.—The extent and quantum of an exemption, 
whether of real or personal property, must be determined by the law 
which was of force when the debt was contracted, and not by that 
which is in force when the exemption is claimed. Giddens v. William- 
son, 440. 


CONSTABLE. 


1. Summary proceeding against ; sufficiency of notice and motion.—Ina sum- 
mary proceeding against a constable and bis sureties, instituted betore 
a justice of the peace, for a failure to levy an attachment (Code, 
§§ 3663, 3671), the notice must briefly describe the process, stating 
when and by whom issued, the names of the parties, and when received 
by the constable; and must aver that he failed to execute it, whereby 
the plaintiff lost bis debt; but it is not necessary to file a written motion 
in the justice’s court. Abrams v. Johnson, 465. 

2. Same; proceedings on appeal.—Onappeal from the judgment of the justice 
in such proceeding, the case is required to be tried ‘ according to 
equity and justice, without regard to any defects in the sammons or 
other process before the justice” (Code, § 3121); consequently, defects 
in the notice are not available, and a written statement of the cause of 
action is not necessary. Ib. 465. 


CONSTITUTIONAL LAW. 


Presumption in favor of constitutionality of statute——When the constitn- 


tionality of a statute is assailed, the court will indulge the presumption 
of its constitutionality, until clearly convinced to the contrary ; but, 
when part of a statute has been declared unconstitutional, this pre- 
sumption will not be indulged in favor of the remaining portions. 
South & North Ala. Railroad Co. v. Morris, 193. 

Statule purtly unconstitutional.—Wheu part of a statute is unconstitu- 
tional, ‘if that which remains is complete in itself, and capable of 
being executed in accordance with the apparent legislative intent, 
wholly independent of that which is rejected, it must be sustained.” 
Ib. 193. 

. Attorney's tux-fee, assessed as part of costs against unsuccessful appellant ; 
constitutionalily of law.—The sixth section of said act of February 34, 
1877, which requires a reasonable attorney’s fee, not exceeding $20, to be 
assessed by the court, as a part of the costs, against every unsuccessful 
appellant in such actions (Code, § 1715), is unconstitutional and void, 
being violative of that equality and uniformity of rights and privileges 
which, by the fundamental principles of the constitution, State and 
Federal, are secured to all persons, and creating unequal and unjust 
discrimination against a particular class of litigauts. Jb. 193. 

4. Constitutionality of statutes; how determined by courts.—To justify the 
courts in pronouncing a statute void, it must be violative of some con- 
stitutional provision, State or Federal, or must be an attempted exer- 
cise of power not legislative in its character, or of power committed to 
some other department ofthe government ; but, whether the policy of 
the statute is sound, whether it will promote the public good, whether 
it is in harmony with natural right and abstract justice, and whether 
the legislature, in its passage, observed a care and caution commensu- 
rate with the importance of the interests and questions involved,—these 
are not judicial questions. Winter v. City Council of Montgomery, 403. 

5. Assessment of taxes against railroad company ; notice of meeting of board of 
equalization.—The provision contained in the 26th section of the revenue 
law of 1868, requiring the board of equalization to n.eet at the office of 
the auditor on the 34 Wednesday in May annually, for the purpose of 
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transacting their official business, is merely directory as to the day of 
meeting : the statute contemplates ex-parte proceedings by the board, 
making no provision for contests before them by the parties interested, 
and is not unconstitutional on that account. (SoMERVILLE, J., dissent- 
ing.) State Auditor vy. Jackson County, 142, 

6. Sale of lands for unpaid taxes, under municipal charter ; jurisdiction of jus- 
tice of the peace, in action by purchaser.—The legislature can not confer on 
justices of the peace jurisdiction of actions involving the title to real 
estate, in the nature of actions of ejectment, though called an action of 
unlawful detainer ; hence, the provision contained in the 47th section of 
the act establishing a new charter for the city or Selma, which author- 
izes a purchaser of lands sold for unpaid city taxes to maintain an 
action of unlawful detainer, before a justice of the peace, against a 
person who refuses to surrender the possession on demand, ‘for the 
recovery of the possession of the premises, aud damages for the deten- 
tion thereot” (Sess. Acts 1874-5, p. 376), is unconstitutional, Webb v. 
Carlisle, Jones & Co., 313. 

7. Jeopardy; waiver of constitutional privilege.—When a verdict of guilty is 
set aside by the court, because not in proper form to sustain a convic- 
tion, and a new trial is granted, the defendant is not regarded as 
having been in legal jeopardy, and can not plead this as a former 
acquittal ; and when this action of the court is had at bis instance, it 
amounts to an express waiver of the right to insist on the constitutional 
guaranty against being placed a second time in jeopardy for the same 
offense. Aendail v. The State, 492. 

Acts of Congress ; judicial construction of.—In the construction of acts of 
Congress providing for the creation and organization of national banks, 
and regulatiny and limiting the right of the several States to tax them, 
the State courts are bound by the decisions of the Supreme Court of the 
United States, even though in conflict with their own precious adjudi- 
eations. Pollard v. State, ex rel. Zuber, 628. 

National banks; constitutionality of.—National banking corporations, 
organized under the acts of Congress providing for their creation, are 
agencies or instruments of the general government, designed to aid in 
the administration of an important branch of the public service, and 
are an appropriate constitutional means to that end. Jb. 628. 

Same; taxation by State-—As the power to tax necessarily involves the 
power to impede and defeat the operation of these agencies, if not to 
destroy their existence, the several States possess the constitutional 
power to tax them, only at the rate, in the manner, andon the condi- 
tions authorized by the acts of Congress, as the law-making power of 
the general government. ib. 62%. 

Same.—The power of the several States to tax these national banks is, by 
the express words of the act of Congress (U. S. Rev. Stat. § 5219), 
‘*subject to the restriction, that the taxation shall not be ata greater 
rate than is assessed upon other moneyed capital in the hands of indi- 
vidual citizens of such State;” which restriction requires, and only 
requires, that the amount of tax imposed, and the system of assessment 
applied to shares of stock in national banks, shall be substantially the 
same as are imposed and applied to other moneyed capital generally. 
Ib. 628 

12. Same; exemption of State bonds; deduction of indebtedness from ‘*money 
loaned and solvent credits,” and for stock invested in other property. 
The provision of the revenue law which exempts from taxation money 
invested in State bonds (Code, § 358, subd. 2), is sanctioned by the 
immemorial custom of good faith, financial integrity, and public hon- 
esty, a violation of which is not to be presumed to have been intended 
by Congress, and is not an unfriendly discrimination against capital 
invested in national banks ; but the provisions which authorize the 
tax-payer to deduct his indebtedness from the amount of ‘* money 
loaned and solvent credits,” taxing only the excess, and exempt from 
tuxation, of the ‘capital stock of incorporated companies created under 
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any law of the State,” ‘‘such portion thereof as may be invested in 
property and taxed otherwise as property,” and limit municipal taxa- 
tion upon such corporations (Jb. § 362, subd. 8, 10), in their operation 
upon moneyed capital, discriminate unfavorably against shareholders 
in national banks, and are, to that extent, violative of the act of Con- 
gress." Jb, 628. 

13. Sume.--Hence it follows that, prior to the passage of the act approved 
December 8th, 1880, providing for the taxation of shares in national 
banks (Sess. Acts 1880-81, pp. 7-8), there was no statute of force here, 
under the provisions of which a valid assessment of taxes could be 
made upon shares of stock in national banks ; and whether that act is 
80 framed as to harmonize existing provisions of the revenue law with 
the requirements of the act of Congress (U. 8. Rev. Stat. § 5219), as 
judicially construed, is a question not presented by the record, Jb. 628. 


CONTESTED ELECTIONS, 


1, Approval of bond as security for costs ; when mandamus lies.—In the matter 
of approving a bond, tendered to bim as security tor the costs of a con- 
test of the election for a probate judge (Code, § 335), and deciding as 
to the sufficiency of the sureties, the circuit clerk is required to exercise 
quasi-judicial power; and the exercise of this power will not be con- 
trolled by mandamus. MeDuffie v. Cook,430, 


CONTRACTS. 


1. Intention of parties to contract ; how ascertained.—The courts have no power 
to vary or mould the obligation of contracts, to meet the exigencies of 
subsequent events, or the necessities or interest of the parties as devel- 
oped by those events: the character of the contract must be determined 
by the concurring intention of the parties xt the time it was entered 
into ; and subsequent declarations of intention, by either party, when 
a diversity of interests has been developec, favoring different construc- 
tions,.are entitled to but little weight in favor of the construction most 
beneficial to him. Mobile B. & L. Association v. Robertson, 3”2. 

Promise for benefit of third person.—When a stipulation for the benefit of 
a third person is inserted in a contract—as, a promise by one purty to 
pay him a debt due and owing by the other—and this forms a part of 
the consideration of the contract, the promise enures to his benefit, if 
he elects to accept it ; and he may manifest his acceptance, by resorting 
to any appropriate remedy, legal or equitable, for its enforcement. 
Carver v. Eads, 190. 

Compromise. —Compromises are highly favored. by the law, on grounds of 
public policy ; and when legally and honestly effected, all inquiry into 
the validity of the compromised claim is precluded from further invest- 
igation. Lee v. Sims, 248. 

When title to goods passes by contract of sale .—A bill of sale purporting to 
convey, by present words, *‘the whole of my stock of general merchan- 
dise in my store, of every character and description, reserving and ex- 
cepting the amount of $1,000 worth of said merchandise, personal prop- 
erty, which is hereby selected by me, asa resident of said State, as ex- 
empt to me under the laws of Alabama. and which personal property, 
to the amount of 91,000, is not hereby conveyed,” is a mere executory 
agreement, and passes to the purchaser no title to any part of the goods, 
until the vendor has selected the portion reserved as exempt. Biock 
Brothers v. Maas & Bloelk, 211. 

Same; when contract is complete.—A retail merchant in Montgomery, 
Alabama, applied to a wholesale merchant in New Orleans, for a bill of 
goods on thirty days’ credit, and was required to turnish a reference as 
to his commercial standing ; and the reference being unsatisfactory, the 
credit was refused by letter, unless a good acceptance was given ; buta 
part of the goods had already been shipped by mistake, and the mer- 
chant in Montgomery acknowledged their receipt by letter, with instruc- 
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tions to draw on him for the money at thirty days ; and the New Orleans 
merchant drew accordingly, and forwarded the draft by letter. eld, 
that the contract of sale was consummated by the writing and forward- 
ing of this letter, and that the vendor could not, on these facts standing 
alone, disaffirm the contract, and reclaim the goods ; but, if the pur- 
chaser was at the time insolvent. and did not intend to pay for the goods, 

or had no reasonable expectation of doing so, this would constitute a 

fraud, for which the vendor might disaffirm the contract. Loeb & Bro. 

v. Flash Brothers, 526. 

Tivo writings construed as one.—Two or more writings executed between 
the same parties, at the same time, and relating to the same subject- 
matter, will be construed together as one entire contract and transac- 
tion. Fellows v. Lewis, 343; Jordan v. Jordan's Adm’r, 301; Buell v. 
Underwood, 285. 

Same.—But, where one of the written instruments isa deed, the other 
may nevertheless be held a will, when the terms and provisions of the 
two are distinct and variant. Jordan v, Jordan, 301. 

. Validity of contract; parel and writlen stipulations.—In determining the 
validity of a contract, on which an “nection is brought, on grounds of 
public policy, the court will inquire into the whole transaction from its 
origin, and will not be erobarrassed or hindered by the particular form 
in which it was reduced to writing, or the expressions used in the writing; 
nor does the writing operate an estoppel on the party soaght to be 
charged, from showing the true character of the transaction. Robertson 
v. Robinson, 610. 

9. Contract relating to public office. —A contract between plaintiff and a person 
who was a candidate for the office of county tax-assessor, which had its 
origin in a proposal made by the latter to plaintiff on the morning of 
the election day, to the effect that, it elected, he would appoint plaintiff 
his chief deputy, and pay him an annnal salary of $2,500 from the fees 
and perquisites of the office, if plaintiff would make his official bond 
for him, and would perform all the duties of the office except such as 
relate to the poll-tax ; which proposal was accepted, and the contract 
afterwards reduced to writing,—is void on grounds of public policy, 
and will not support an action. Jb. 610. 

10. Necessaries Jurnished to persons of unsound mind.—A promissory note, 
given by a person non compos mentis, bas no legal validity, although its 
consideration was necessaries furnished to him ; yet, thongh the note 
is void, the price of such necessaries is a legal demand against his estate. 
Davis v. Tarver, 98. 


~ 


~ 
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See, also, Brits or ExcHAaNGE, AND Promissory Nores; Bonps ; Corpora- 
TIONS ; HusBAND AND WIFE; VENDOR AND PURCHASER. 


CONTRIBUTION, 


1. Contribution between sureties ; jurisdiction of equity.—A surety may main- 
tain a bill in equity against his co-surety, for contribution, although 
he has also a remedy by action at law. Broughton v. Wimberly, 549. 

2. Liability of lands descended, for de ht of ancestor ; contribution among heirs. 
When lands descended are divided among the heirs, leaving debts un- 
paid, tbe creditors have an undoubted right to proceed against them in 
equity ; and if one or more of the heirs discharge this common liability, 
by agreement with the others, or pay more than their proportionate 
share, they are subrogated to the creditors’ rights to proceed against 
the lands of the others. Winston v. McAlpine, 377. 


CORPORATIONS. 


1. Contracts ultru vires ; estoppel.—When a person has made a contract with 
a corporation which is wllra vires, and has received the benefit of it, 
neither he nor those claiming under him are thereby estopped from set- 
ting up the invalidity of the contract in defense of a suit to enforce it. 
Chambers v. Falkner, 449. 
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Contracts with corporations.—When a corporation has no power to lend 
money, ® promissory note given to it for borrowed money, and a mort- 
gage to secure the note, are both void, and can not be enforced in equity. 
1b, 449. 

State Grange of Patrons of Husbandry; power to lend money.—The private 
corporation chartered by the name of the ‘‘ State Grange of the Patrons 
of Husbandry of Alabama.” has no express grant of power to lend 
money, and no such power can be implied from the declared purposes 
and objects for which its charter was granted: on the contrary, such 
power is excluded by the declaration that the corporation is not created 
for pecuniary profit. Jb. 449. 

Validity of mortgage lo corporation.—Any corporation, public or private, 
has capacity, if not prohibited, to take a mortgage as security for a debt 
contracted in furtherance of the objects of its creation ; and this prin- 
ciple extends to a mortgage taken by trustees, wbo are by statute con- 
stituted a quasi-corporation for particular purposes. State v. Rice, 83. 

Municipal corporations ; judicial nctice of charter. ~The courts are bound 
to take judicial notice of the.charter of a municipal corporation, as a 
public statute, although it may not be pleaded, or given in evidence, 
City Council of Montgomery v. Hughes, 201. 

Same; term of office of city clerke of Montgomery.—The charter of the city 
of Moatgomery provides for biennial elections of the city clerk, as of 
the mayor and aldermen ; and the provision for his continuance in office, 
in addition to that term, * until his successor is duly elected and quali- 
fied,” is only intended to cover the reasonable time, varying with cir- 
cumstances, which may be necessary to enable his successor to qualify. 
1b. 201. 

Same ; certiorari to judgment of municipal court.—When the charter of a 
municipal corporation does not provide foran appeal from the judgment 
of the mayor or intendant, in a quasi-criminal proceeding for the viola- 
tion of a municipal ordinance, the common-law writ of certiorari, from 
the Circuit Gourt, is the appropriate remedy to revise such proceedings. 
Cam den v. Bloch, 236. 

Proceeding for violation of municipal ordinance ; want of affidavit and war- 
rant; parol evidence in aid of record.--When such proceedings are removed 
into the Circuit Court by certiorari, the failure of the record to show the 
affidavit and warrant, by which the prosecution was commenced, is a 
defect for which the proceedings should be quashed ; and the defect can 
not be cnred by extrinsic parol evidence in aid of the record. Jb. 236. 

Costs ; liability of municipal corporation for.—On grounds of public policy, 
costs can not be taxed against a municipal corporation, when proceed- 
ings bad before the mayors court, for the violation of a municipal ordi- 
nance, are removed by certiorari into the Circuit Court, and there 
quashed ; and the question is properly raised by an exception, noted 
only in the judgment-entry. Jb. 236. 

When appeal lies.—By the settled practice of this court, au appeal lies in 
favor of a municipal corporation, from a judgment of the Circuit Court, 
quashing the judgment of the mayor’s court in a qusi-criminal pro- 
ceeding for the violation of a municipal ordinance. Jb. 236. 


COSTS. 


1 Attorney’ tax-fee, assessed as part of costs against unsuccessful appellant; con- 


stitutionality of law.—The sixth section of the act of Febrrary 3d, 1877, 
which requires a reasonable attorney’s fee, not exceeding $z0, to be 
assessed by the court, as a part of the costs, against every unsuccess- 
ful appellant in such actions (Code, § 1715), is unconstitutional and 
void, being violative of that equality and uniformity of rights and privi- 
leges which, by the fundamental principles of the constitution, State 
and Federal, are secured to all persons, and creating uneqnal and unjust 
discrimination against a particular class of litigants. South & North 
Ala. Railroud Co, v. Morris, 193. 
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2, Liability of municipal corporation for costs.—On grounds of public policy, 
costs can not be taxed against a municipal corporation, when proceed- 
ings had before the mayor’s court, for the violation of a municipal ordi- 
nance, are removed by certiorari into the Circuit Court, and there 
quashed ; and the question is properly raised by an exception, noted 
only in the judgment-entry. Camden rv. Bloch, 236. 


COUNTY. 


1, Action against county.—An action at law does not lie against a county, on 
a claim which has been audited and allowed by the Commissioners’ 
Court: the only remedy is against the county treasurer, if he bas funds 
with which to pay it ; or, by mandamus to compel the levy of the nec- 
essary tax, if there are not sufficient funds in the treasury. Caldwell v. 
Dunklin, 461. 

2 County bonds of Butler, issued under special statule in liquidation of regis- 
tered indebtedness.—The bonds of the county of Butler, issued under the 
authority of the special statute approved December 28th, 1868, entitled 
** An act to register and pay the debt of Wilcox, Perry, Butler, and St. 
Clair counties” (Sess. Acts 1868-9, pp. 505-06), are not required to be 
presented to the Commissiouers’ Court, and by it audited and allowed, 
to make them valid claims against the county ; nor will they support a 
summary remedy against the county treasurer and his sureties. /b. 461. 

3. Same; interest—The statute expressly provides for the issue of interest- 
bearing bonds ; and although they are made payable in five years, there 
is no indication of any purpose to prohibit interest after their maturity; 
consequently, they, and the coupons attached, are governed by the gen- 
eral principle, which allows imterest as an incident to a debt after its 
maturity. Jb. 461. 


COUNTY TREASURER. 


1, Summary judgment against ; when authorized. —A summary remedy, by 
notice and motion, against a county treasurer and his sureties, is given 
only where he fails to pay, on demand, ‘*‘ an allowed claim against the 
county, when there ure funds in the treasury to pay the same” (Code, 
§ 3395); that is, a claim which has been presented to the Commis- 
sioners’ Court, and has been by it audited and allowed ; and it can not 
be extended to claims which are not required to be so presented and 
audited. Caldwell v. Dunklin, 461. 


CRIMINAL LAW. 


1. Assault; sufficiency of indictment.—In an indictment for an assault, the 
additional averment of a specific intent, or circumstances of aggravation, 
though not amounting to an intent to commit a higher offense, does not 
affect its legal sufficiency ; and if proved, it may, in the discretion of 
the jury, justify a heavier punishment. Murdock v. Staie, 520. 

2. Assault and battery ; sufficiency of indictment, and alternative averments. 
When the indictment charges that the defendant, by force, poured, or 
attempted to pour, ‘‘a mixture of spirits of turpentine and pepper” 
upon the person of the prosecutrix, this is, in legal effect, the averment 
ot an assault and battery ; and the alternative averments are authorized 
by the statute. Jb. 520. 

3. Bail; when refused.—On application to this court for bail, in a case of hom- 
icide, after its refusal by the primary court or magistrate, it is a safe 
rule to refuse bail, whenever, on the evidence adduced, a presiding 
judge would sustain a capital conviction by ajury. Exrparte Brown, 446. 

4. Homicide by intentional use of deadly weapon.— When life is taken by the 
intentional use of a deadly weapon, the blow or injury being aimed at 
the person slain, the act is either excusable homicide, voluntary man- 
slaughter, or murder. Jb. 446. 

5. Ercusable homicide, or self-defense.—To make the homicide, in such case, 
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excusable, and bring it within the law of self-defense, there must have 
been a present, impending danger, real or apparent, to life or limb, or 
grievous bodily harm, trom which there was no other probable means 
of escape, and the slayer wust not have been the aggressor. Jb. 446. 

6. Manslaughter, and murder.—If such hpmicide was not justifiable in self- 
defense, then, to reduce it to mand@laughter, there must have been an 
assault, or some other provocation than mere words, no matter how 
offensive, and the fatal blow must have been struck immediately, with- 
out any reflection or deliberation whatever : when there is any resolu- 
tion, reflection, or deliberation, and the purpose is formed before the 
fatal blow is struck, the law does not measure the length of time, but 
pronounces the offense murder. Jb. 446. 

7. Indictment found by grand jury illegally formed; verdict of acquittal or con- 
viction under, and reversal of judgment on error; plea in bar of second 
proseculion.—On indictment for murder against two, a verdict of ac- 
quittal on the evidence being rendered as to one, and the other found 
guilty of murder in the second degree, which judgment was reversed on 
error, at the instance of the latter, because the record showed a fatal 
defect in the formation of the grand jury by which the indictment was 
found, though no objection was raised to it in the court below on that 
account ; the verdict and judgment operate as a bar to another prosecu- 
tion of the defendant who was acquitted, and are available to him under 
the plea of former acquittal ; and as to the other defendant, when again 
indicted, operate as a bar to a prosecution for murder in the first degree. 
Berry v. The State, 117. 

8. Former acquittal; jeopardy ; waiver of constitutional privilege.—When a 
verdict ot guilty is set aside by the court, because not in proper form 
to sustain a conviction, and a new trial is granted, the detendant is not 
regarded as having been in legal jeopardy, and can not plead this as 
a former acquittal; and when this action of the court is had at his 
instance, it amounts to an express waiver of the right to insist on the 
constitutional guaranty against being placed a second time in jeopardy 
for the same offense. Aendali v. The State, 492. 

9, Admissibility of confessions. —The defendant’s confessions in this case 
held to have properly admitted as evidence, on the authority of Brister 
v. The State (26 Ala. 107), and Murphy v. The State (63 Ala. 1), notwith- 
standing subsequent threats of violence on the part of by-standers. 
Ib. 492. 

Proof of consession.—A witness may testify to confessions voluntarily 
made by the detendant, although he does not recollect all the conversa- 
tion had with the defendant at the time. Jb. 492. 

Sufficiency of verdict.--Under an indictment for murder, a verdict of 
guilty, or guilty as charged in the indictment, not specifying the degree 
of murder, is defective, and will not support a conviction, although the 
offense is charged to have been committed by poisoning. Jb. 492. 

Same.—Under an indictment which charges forgery in the second degree, 
in a single count, a verdict finding the defendant ‘guilty as charged in 
the indictment,” without specifving the degree of the forgery, is suffi- 
cieat. Anderson v. The Slate, 553. 

Forgery in the second degree.—A written order for a pint of whiskey, to 
which the name of a person is signed without his authority, 1s within 
the statute defining iorgery in the second degree (Code, § 4340); and 
an indictment which charges the forgery of such an instrument, setting 
it out in hee verba, charges forgery in the second degree, and nothing 
else. Jb. 553 “ 

Election ; evidence as to other acts.—The prosecutor, or chief witness for 
the prosecution, testifying to the commission of the act charged asa 
larceny in the month of October, the prosecution must be confined to 
that particular offense, and can not adduce evidence of other distinct 
acts ; and though the witness also testifies, on cross-examination, to 
the commission of other similar acts two or three months previously, 
this does not authorize the defendant to introduce as evidence his own 
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exculpatory declarations, contemporaneous with those acts, and tend- 
ing to disprove any criminal intent. Bonham v. The State, 456. 

15. Larceny ; what constitutes —Oune of two or more joint owners of a grow- 
ing or outstanding crop can not be guilty of larceny by taking any part 
of it while thus held ; nor is a person guilty of larceny, because he 
takes property which he honestly believes belongs to him. Jb. 456. 

16. Same; abandonment of crop by one of joint owners.—When a tenant of 
lands lets another person have an interest in his contract, under an 
agreement between them to cultivate the land and divide the crop 
equally, after paying the rent; and the latter ceases to work, and 
abandons the crop before maturity, giving as a reason that he did not 
think they could make any thing; he is guilty of a breach of contract, 
and forfeits all interest in the crop, the entire property in the matured 
crop vesting in the original tenant ; and whatever may be his rights or 
remedy against the original tenant, he may be convicted of the subse- 
quent larceny of a part of the growing or outstanding crop. Jb. 456. 


DAMAGES. 


1. Measure of damages in trover.— As to the measure of damages in trover, 
the court adheres to the rule laid down in Jenicins v. MeUonico, 26 Ala. 
213: that is, if the thing converted has a fixed value, the measure of 
damages is that value at the time of the conversion, with interest 
thereon at the descretion of the jury; and if the value is fiuctuating, 
they may take its highest value at any time between the conversion and 
the trial; but it is error to restrict their discretion, by instructing 
them that they must allow the highest value. Loeb & Brother v. Flash 
Brothers, 525. 

Nominal damages.—Siuce every wrong implies damage, nominal damages 
are always recoverable, when a clear breach of duty is shown, but no 
special damages are proved. Adams v. Robinson, 585. 

Injunction bond; counsel fees as damages.—In an action on an injufetion bond, 
conditioned as the statute prescribes (Code, § 3871), counsel fees are re- 
coverable as a part of the damages, for services rendered in this court 
on appeal, as well as inthecourt below, (Overruling Ferguson vy. Baber, 
24 Alu. 402; and Bullock v. Ferguson, 30 Ala. 227.) But the recovery 
is limited to fees for services rendered, in either court, in procuring the 
dissolution of the injanction, and does not extend to all the services 
rendered in the suit in which the injuuction was sued out. Bolling v. 
Tate, 417. 

Same; depreciation of mortyaged property. —When an injunction is obtained, 
restraining the saleof property under a power contained in a mortgage, 
and it isafterwards dissolved ; in an action on the injunction bond, the 
depreciation in the value of the mortgaged property while the injune- 
tion was of force, causing it to sell for less than the amount of the se- 
cured debt, is recoverable as a part of the damages sustained. Jb. 417. 

Same ; travelling expenses. — The plaintiff's travelling expenses in attend- 
ing the sale of the mortgaged property, after the dissolution of the in- 
junction, coming from Pensacola, Florida, to Greenville, Alabama, ‘are 
but an accident of the particular case,” aud can not be recovered as a 
part of the damages in an action on the injunction bond. Jb. 417. 

Liability of sureties. —In an action on a penal bond, the liability of the 
sureties is the same as that of the principal; and when they are sned 
alone on the bond, the fact that they are sureties should exert no infla- 
ence in the assessment of the damages. Jb. 417. 

When action lies against auditor by attorney; what damages are recoverable. 
An action lies against the State auditor, in favor of an attorney, on 
account of his refusal to allow the latter to inspect the ‘* Tax-Ledger” 
showing the entries relating to the accounts of a tux-collector, by whom 
the attorney was employed; and nominal or compensatory damages 
may be recovered, without proof of malice, or an intent to injuré on 
the part of the defendant ; but, if the complaint alleges that the refusal 
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was ‘‘malicious, and with intent to injure the plaintiff,” proof of such 
malice or intent is necessary to authorize a recovery of vindictive 
damages. Brewer v. Watson, 88. 


DEEDS. 


1. Delivery.—Delivery is essential to the execution and operative effect of a 
conveyance of lands; but the delivery may be manifested by either 
words or acts, and no particular form is necessary in either case; and 
when made toa third person, for the benefit of the grantee, though 
without his knowledge, his assent and acceptance will be presumed, if 
it is beneficial to him, and imposes no duties or burdens on him. 
Hence, in this case, where the mortgagor acknowledged the deed, on 
the day of its date, before the probate judge, and left it with him for 
registration, and it was duly recorded; held, that this was sufficient to 
perfect the delivery, although the mortgagee never bad possession of the 
deed, and did not kuow of its existence until after the death of the 
mortgagor. —Elsberry v. Boylcin, 336. 

Construction of deed of gift; whether parties take by purchase or descent. 
Where lands were conveyed, by deed or gift, to the grantor’s son, with 
these words superadded, *‘ but, should he die without a wife, or children, 
or child, then said land shall pass according to the statutes of descent 
and distribution of the State of Alabama now in force”; and the grantee 
died, never having married; held, that his surviving brothers and sisters 
took by purchase under the deed, and not by descent or inheritance 
from him. Robinson v. LeGrand & Oo., 111. 

3. Conveyance in fee by tenant for life.—A deed of bargain and sale by a 
tenant for life, purporting to convey the entire estate in the lands, 
passes only his own Interest, and does not affect the title or estate of 
the remainder-men. Doe, ex dem. Pope v Pickett, 487. 

4. Satulory covenants in conveyance.—The words ‘grant, bargain and sell,” 
when @used in a conveyance, amount to an express covenant for quiet 
enjoyment, and that the grantor is seized of an indefeasible estate in 
fee simple (Code, § 2193); and the statute applies to mortgages, us well 
as to absolute conveyances Jones v. Reese, 134. 

5. Operation of deed by estoppel.—When a mortgage contains the usual 
words of conveyance, which create the statutory covenants, the mort- 
gagor can not be heard to gainsay the title of the mortgagee, or to 
assert that he did not have an alienable estate in the lands; and this 
rule also applies to a married woman, who joins with her husband in a 
mortgage of lands, in which she has an equitable separate estate. 
Jb. 134. 

6. Construction of deed unskillfully drawn.—In the, construction of a deed 
which shows on its face that it was drawn by an ignorant person, or one 
who was not acquainted with the force and meaning of the technical 
words used, a greater latitude of construction is indulged, than when it 
is skillfally drawn, and appears to have been written by a person who 
was familiar with the use of technical terms; and the indiscriminate use 
of the words children and heirs of the body, to designate the same class of 
persons, isa marked manifestation of unskillfulness on the part of the 
draughtsman. May v. Ritchie, 602. 

“ Heirs of the body ;” when construed as words of purchase.—A deed of gift 
executed in 1848, by which property was conveyed in trast for the 
grantor’s married daughter ‘‘and the heirs of her body, for their support 
and the support ot her children; and at the lawful age of her youngest 
child, atter her death, then the property to be equally divided among 
her children,” —creates an estate for life in the daughter, with remainder 
to her children as purchasers. Jb. 602. 

8. Execution of deed by trustee under power; registration of acknowledgment 

and consent.—When a married woman’s consent to the execution of a 
* deed by her husband, as trustee for her and her children,is indorsed on the 
deed after its execution, and is acknowledged by her before a proper officer, 


ad 


a 
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it becomes a part of the deed, as if incorporated in it; and the deed and 
consent, each properly acknowledged aud certified, being duly revorded 
within twelve months (Code, § 2154), a certified copy is comptent and 
sufficient evidence of the indorsed consent, as well as of the deed. 
March v. England, 275. 

9. Same ; sufficiency of consent.—Where lands are conveyed to the husband, 
in trust for the wife, with remainder to their children; and he is 
authorized to sell and convey, with the written consent of the wife, and 
required to re-invest the proceeds of sale in other property, to be held 
on the same trusts; a written acknowledgment by the wife, indorsed on 
the deed of the busband as trustee after its execution, that the sale was 
made with her full consent, andat her written request, which acknowl- 
edgment is duly certified (Code, § 2215), shows a sufficient execution 
of the power. Jb, 275. 

10. Acknollgment ; sufficiency of certificate.—A certificate by a justice of 
the peace, appended to a deed, which states that the grantors, man and 
wife, appeared before him, snd that the wife, being examined apart, 
‘*acknowledged she signed the said deed of her own free will and ac- 
cord, and without fear, constraint, or persuasion of her husband, who 
all acknowledged they signed,\sealed, and delivered the same, for the purposes 
therein contained,” is not a substantial compliance with the requisitions 
of the statute (Code, § 2154), and does not render the deed admissible 
evidence without further proof. Boykin v. Smith, 294. 

11. Same; nature of officer’s power in taking. and certifying.—In taking and 
certifying the acknowledgment of conveyances, an officer exercises 
power which is strictly ministerial, and in no respect judicial. Halso 
v. Searwright, 432, 

12. Parol evidence in aid of deed, identifying lands conveyed.—When a tract of 
land is described in a conveyance as the ‘* Douglass Gold Mine,” without 
other words of description, parol evidence is admissible to identify it 
as the land sued for, which was once bought ata sheriff's sale by one 
Douglass, under whom plaintiff claims by mesne conveyances, and to 
whem it was conveyed by deed in which it was described by its govern- 
ment numbers. Baucum & Jenkins v. George, 259. 

13. Proof of deed.—Under the statute now of toree (Code, § 2154), a convey- 
ance is not self-proving, or admissible as evidence without proof of its 
execution, unless it was recorded within twelve months after its execu- 
tion ; and under the statute which was of force in 1843 (Clay’s Digest, 
151. § 1), a deed which was executed, acknowledged and recorded, ac- 
cording to its provisions, was and is also self-proving. Ib, 259. 

14. Objection to certified copy of registered deed. —An objection tothe admission 
of a transcript of a registered deed as evidence, ‘‘ because it is insuffi- 
cient and illegal,” is a general objection to the admissibility of the 
transcript, and does not raise any specific objection to the validity or 
legal effect of the deed. March v. England, 275. 

15. Whether instrument is will or deed.—In determining whether an instru- 
ment is a deed or a will, when it is properly executed to operate as either, 
it is not material what it is called on its face, nor how it was received 
and acted on by the parties claiming under it: the material inquiry is, 
as to the effect and operation which the maker intended it to have: and 
if his intention, as collected from the terms of the instrument, when 
read in the light of surrounding circumstances at the time of its execu- 
tion, was that it should not take effect until after his death, should not 
convey any vested right or interest, but should be revocable during his 
life, it is testamentary in its uature, and can only operate as a will. 
In this case, the instrument is held a will, and not a deed. Jordan v. 
Jordan, 301. 

16. Conveyance of future crop.—A conveyance of a future crop—that is, a crop 
not yet planted—does not convey a legal title, on which an action of 
detinue, trover, or trespass can be maintained. (Grant v. Sleiner, 499, ; 
Rees v. Coats, 256. : 


See, also, Exemptions ; FraupULENT CONVEYANCES ; MORTGAGES. 
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1. Caption and certificate. —A caption is not indispensable to the authenticity 
of a deposition, when the annexed certificate of the commissioner 
shows that it was taken in obedience to the commission, that the wit- 
ness was duly sworn, his identity being affirmed, and that his answers 
were reduced to writing, as nearly as possible in his own words, and 
signed by him in the presence of the commissioner ; and if the com- 
missioner also certifies that he is ‘* not of kin or counsel of and for the 
parties to the snit, or in any manner interested therein,” this, though 
not in the language of the statute (Code, § 3074), is a sabstantial com- 
pliance with its requisitious. Boylein v. Smith, 294. 


DISCONTINUANCE. 


1. Proceeding for settlement of administrator's accounts.—When a citation is 
issued to an administrator whose authority has ceased, at the instance 
of the administrator de bonis non, and no order 1s made in reference to the 
proceeding on the day appointed, it is thereby discontinued. — /laichelt 
v. Billingslea, 16. 


EJECTMENT. 


1. What title will support action.—In ejectment, or the corresponding statu- 
tory action, the plaintiff may, if not barred by the statute of limitations, 
recover against a stranger, or one showing no title, on proof of prior 
possession under color of title. Bradshaw v. Emory, 208 

2. When plaintiff may recover,—In ejectment, or the corresponding statutory 
action, the plaintiff must recover, if at all, upon the strength of his 
own title—must show in himself a present right of entry and possession, 
without regard to the character of the defendant’s possession. Baucum 
& Jenkins v. George, 259. 

3. When vendor may recover in ejectment ; bankeruptcy.—In ejectment, or the 
corresponding statutory action, the plaintiff makes out a prima facie 
right of recovery, when he shows that he sold the land to the defendant 
(or his ancestor), but retained the legal title himself until the purchase- 
money was paid, and that full payment has never been made, or when 
the fact of payment is controverted ; but his right of recovery wontd be 
defeated, by proot of the fact that he bad become a voluntary bankrupt 
in the meantime. Clements v. Taylor, 363. 


ERROR AND APPEAL. 


1. When appeal lies. —By the settled practice of this court, an appeal lies in 
favor of a municipal corporation, from a judgment ot the Circuit Court, 
quashing the judgment of the mayor's court in a quasi-criminal pro- 
— for the violation of a municipal ordinance. Camden v. Bloeh, 
236. 

2. Same.—Under a bill for contribution between two co-sureties, several de 
fenses being set up by answer and cross-bill, alleging defendant’s dis 
charge, a special agreement among the several sureties as to the extent 
of their respective liabilities, and the complainant's liability to account 
for money or property received by bim as trustee for all the sureties, — 
as to all of which matters the evidence was conflicting; a decree ren- 
dered on a hearing on pleadings and proof, in these words: ‘*Upop 
consideration, it is ordered that complainant is entitled to relief; and 
the matter is referred to the register, to ascertain and report, at this 
term, the amount paid by the complainant on the notes, with interest to 
date, and what one half of such amount may be, and the demurrers to 
the cross-bill are overruled,” is not such a final decree as will support 
an appeal. Broughton v. Wimberly, 549. 

3. Parties to appeul.—On appeal from a decree in chancery, if prosecuted 
by the complainants in the bill, all the defendants must be made 
appellees; and if prosecuted by any of the defendants, it must be in the 
names of all of them as appellants, and against the complainant as 








INDEX. 673 


ERROR AND APPEAL— Continued. . 


4. 


10. 


ai. 





«1 


13. 


14, 


appellee ; and there can be summons and severauce in this court, ac- 
cording to the respective interests of the parties, Clark v. Knox, 401, 

Appeal bond ; condition, and penalty.—Whenan appeal is sued out by the 
complainant in the bill, from a decree which is not for the payment of 
an ascertained sum of money, if he wishes to supersede further proceed- 
ings, the penalty of the bond should be in such sum as will secure the 
payment of the probable amount recoverable under the decree, with the 
interest which may accrue pending the appeal, if the decree should be 
affirmed ; and the condition should be (Code, § 3928) for the prosecu- 
tion of the appeal to effect, payment of the judgment of this court, and 
all such damages as the defendants, or any or either of them, may sus- 
tain in consequence of the appeal. Jb. 401. 

Appeal by married woman, without security for costs.—The statute which 
authorizes an appeal by a married woman, without giving security for 
the costs, from any judgment or decree ‘*subjecting to sale her separate 
estate, or any part thereot” (Code, § 3930), does not embrace a decree 
dismissing a bill filed by a married woman by which she sought to fasten 
a trust on lands, the legal title to which was taken by the husband in 
his own name, on the ground that her funds were used in paying the 
purchase-money. Cahalan v. Monroe, Smaltz & Co., 254. 

Revision of chancellor's decree. —On appeal from the final decree in a 
chancery cause, whether the question for revision is wpon matter of law 
or matter of fact, the decree must stand, unless it clearly appears to be 
erroueous. Lehman Brothers v. “Me Que en, 570. 

What errors avail, afte r judge nt by default, or nil dicit.—After judgment 
by default, or by nil dicit, if the complaint contains a substantial cause 
of action (Code, ) 3158), formal defects are notavailable on error. itch 
v. Thornton, 309. 

Verdict in excess of amount claimed.—When a verdict is rendered for a 
greater amount than is claimed, or greater than is actually due, the error 
may be cured on motion for a new trial, but is not available to reverse 
the judgment on appeal. Jb. 309. 

Decree against party as to whom cause is not at issue; when and how avail- 
able on error.—-It is error to proceed to a final decree against a defendant 
who has not answered, and against whom a decree pro confesso has not 
been entered; and the error will work a reversal of the decree, at his 
instance, unless it aflirmatively appears that no injury resulted to him; 
but the other defendants can not complain of it, and if he assigns it as 
error jointly with them, the assignment will not be sustained as to 
either of them.— McGehee v. Le hman, Durr «& ., 316. 

Misjoinder ; when not available on error.—When the complainants in a 
chancery cause appeal from a decree in their own favor, the doctrine of 
error without injury to them, because of a supposed misjoinder of com- 
plainants, cannot be invoked to prevent a reversal, since that would de- 
prive them of the right to cure the misjoinder by amendment. State v. 
Rice, 83. 

Objection to evidence.—When a single ground of objection is urged to the 
admission of evidence in the primary court, and is there overruled, the 
appellate court will not consider its admissibility on any other ground. 
Baucum & Jenkins v. George, 259. 

Waiver of objections to evidence. —The court does not intervene, ex mero 
motu, and exclude evidence which, though illegal in form, is not object- 
ed to; nor is the adwission of illegal evidence, to which no objection 
was made in the court below, any ground for the reversal of a judgment. 
Perry Uo. v. Railroad Co,, 391. 

Evror without injury in rulings aqaiast plaintiff.—When the plaintiff's evi- 
dence, as set out in his bill of exceptions, clearly shows that he had no 
right of action, any rulings adverse to him, even if erroneous, could have 
wrought no injury to him, and are, therefore, no ground of reversal. 
Block Brothers 0. Maas & Block, 211 : Caldorell v. Dunklin, 461. 

Error without injury, in charge to jury.—In action against a retiring part- 
ner, When the evidence clearly shows that no notice whatevér of the dis- 

(43) 
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solutién was given, either personally or by publication, a charge to the 
jury, instructing them that he was liable unless he gave public notice 
by advertisement, though erroneous, is no cause for a reversal, since it 
could have wrought no injury. Nicholson v. Moog & Co., 471. 

15. Charges requested.—This court will not consider the correctness of charges 
asked and refused, when the record does not show that they were 
reduced to writing, but will presume that they were refused be- 
cause they were not in writing. Murdock v. The State, 520. 

16. Presumption in favor of judgment.—In an action on a promissory note, 
which is not set out, but in and by which, as the complaint averred, 
“the defendants waived all constitutional and statutory exemptions ;” 
judgment on verdict being rendered for the plaintiff, on issue joined on 
the plea of non est factum, but without incorporating in it the waiver of 
exemption ; this court will not reverse, on account of the refusal to 
amend the judgment by setting out the waiver, when the record does 
not show on what evidence the action of the court below was based : in 
the absence of the evidence, the presumption will be indulged that it 
justified the refusal toamend. Hosea v. Tulhert, 173. 

17. Continuance.—The granting or refusal of an application for a continuance 
is not revisable on error. (Cumden v. Bloch, 236. 

18. What is revisable.—It is not the practice of this court, in a case of which 
the lower court bad jurisdiction, to consider any other matter than that 
which was there acted on, and its action here assigned as error. Rob- 
ertson v. Robinson, 610. 

19. What is revisable, on appeal from decree on demurrer.—On appeal from the 
chancellor’s deeree sustaining a demurrer to the bill, this court will only 
consider the causes of demurrer specifically assigned, without regard 
to any other amendable defects in the bill. Sloan v. Frothingham, 593. 

20. Remandment on reversal, for amendment of bill.—The chancellor's decree in 
this case, overruling a demurrer to the bill, being reversed on account 
of amendable defects to the bill, the cause was remanded, that the com- 
plainant might have an opportunity to amend. Smith v. Conner, 371. 

21. Remandment on reversal, for additional evidence. —On reversing the chan- 
cellor's decree in this case, which dismissed the petitions filed by the 
counties, this court remands the causes, with instruction to the court 
below to receive additional documentary or record evidence from either 
party ; regarding the case as ‘‘an exception to a salntary general rule,” 
and not within the judicial policy against opening a controversy, once 
decided, to further parol testimony. Perry County v. Railroad Co., 390. 


ESTATES OF DECEDENTS. 
See Executors AND ADMINISTRATORS. . 
ESTOPPEL. 


1. Estoppel en pais against agent. —When a person collects money for, or as 
the agent of another, he is estopped from denying the title of his prin- 
cipal, and can not, as against his principal, set up title in himself. 
Hungerford v. Moore, 232. 

2. By contract with corporation. —When a person has made a contract with a 
corporation which is ultra vires, and bas received the benefit of it, 
neither he nor those claiming under him are thereby estopped from set- 
tang up the invalidity of the contract in defense of a suit to enforce it. 
Chambers v. Fulkener, 449. 

3. By illegal written contract.—In determining the validity of a contract, on 
which an action is brought, on grounds of public policy, the court will 
inquire into the whole transaction from its origin, and will not be 
embarrassed or hindered by the particular form in which it was 
reduced to writing, or the expressions used in the writing; nor does the 
writing operate an estoppel on the party sought to be charged, from 
showing the true character of the transaction. Robertson v. Robinson, 
610. 
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4. Operation of deed by estoppel.—When a mortgage contains the usual 
words of conveyance, which create the statutory covenants, the mort- 
gagor can not be heard to gainsay the title ot the mortgagee, or to 
assert that he did not have an alienable estate in the lands; and this 
rule also applies to a married woman, who joins with her husband in a 
mortgage of lands, in which she has an equitable separate estate. 
Jones v. Reese, 134. 


EVIDENCE. 
ADMISSIBILITY AND RELEVANCY. 


1. Action against auditer ; evidence as to tax-collector’ claim. —In such action, 
it appearing that the plaintiff was employed by a tax-collector to pro- 
cure the ullowance of a claim by the auditor for an alleged excess or 
over-payment of taxes, as shown by the books in the anditor’s office, 
his compensation depending ou the allowance and amount of the claim; 
evidence in relution to the state of the accounts between the tax-collec- 
tor and the State, is too remote from the issue, and is irrelevant. 
Brewer v. Watson, 88. 

2, Relevancy of evidence as to value and capacity of machinery. --A material 
inquiry beiag as to the value and capacity of certain machinery, sold 
by plaintiffs to defendant, a witness who had practical knowledge of the 
operation and capacity of similar machinery, which he thonght was 
superior, may state that its capacity was not equal to the representa- 
tions made as to that in controversy; and if the two muchines, or kinds 
of machinery, are similar in character, having a liké combination of 
properties and qualities, and desigued to accomplisn like results, it is 
not necessary that they should be precisely alike in all respects, to ren- 
der the evidenceadmissible. Blackman v. Collier, 311. 

3. Letter of railroad president ; when relevant and admissible against company. 
In an action against a railroad company, tor medical services rendered 
to one of its servants, who was injured while in its employment and 
service, a letter from the president of the company, addressed to the 
plaintiff's attorney, purporting to be a reply toa letter received from 
him, which is not produced, and referring to plaintiffs account, is 
prima facie irrelevant and inadmissible, when without date, and offered 
without any evidence identifying the account. M. & M. Railway Co. 
v. Jay, 113. 

4, Relevancy of evidence as to party's ill health when signing contract.—When 
the defendant admits the execution of the written contract on which 
plaintifi’s right of action is founded, evidence of the fact ‘*that he was 
quite sick” at the time it was executed is irrelevant and inadmissible. 
Bradford v. Daniel, 133 

Corroborating evidence. —When a witness for the defendant has testified, 
that at a particular tiu.eand place, in his presence, the plaintiff's intestate 
and the defendant had a full accounting and settlement; and it is pro- 
posed to prove by another witness, in corroboration, that the three per- 
sons were together at the time and place mentioned; ‘it admits of 
doubt, whether there is a sufficient connection between the settlement 
sought to be proved, and the fact offered as corroboration, to authorize 
proof of the latter to be made.” Avillen v. Lide’s Adm’r, 505. 

When witness may testify to want of knowledge of fact.—Want of knowl- 
edge of a thing open to the senses, by a person who had the oppor- 
tunity of knowing the fact if it existed, “is some evidence, though 
slight, that the thing did not exist”; but, whether or not a person has 
money, is not one of the facts open to observation, or patent to the 
senses. Jb. 505. 

Proof of fraud ; evidence as to other transactions. —On the question of fraud 
vel non in the sale of goods, a conspiracy, or common purpose, between 
the purchaser and sub-purchaser, being shown in a contest with the 
original vendor, suing for the conversion of the goods, and the trans- 
action involved being attended with unusual features, it is permissible 
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to inquire into other transactions between the parties at or about the 
same time. Loeb & Brother v. Flash Brothers, 526. 

Proof of fraud.—The fact that a merchant in Montgomery, having 
bought goods on credit in New Orleans, transfers them on their arrival, 
without taking them into possession, to another merchant, to whom he 
was indebted, at less than cost price, is not in the regular course of 
business, aud tends to show that, when he bought them, he did not 
intend or expect to pay forthem. 1b. 526. 

Conversation of witness with third person; when admissible as evidence.—A 
witness, testifying to a material fact in the case, may state, as a reason 
for his accurate recollection, that he bad a conversation about it with a 
third person at a specified time; but the details of such conversation 
are not relevant or admissible evidence. Adams v. Robinson, 586. 


Apmissions ; Conressions; Deciarations; Hearsay; Res Gest. 


Acts and declarations of agent; when admissible against principal.—The 
acts or declarations of a person who assumes to act as the agent of 
another, are not admissible evidence against his supposed principal, 
without some independent proof of his authority oragency. Wailes v. 
Neal, 59. 

Admissions of husband ; when evidence against wife.—The subsequent ad- 
missions of the husband, as to the terms of a contract made by him in 
his wife’s name, are not admissible evidence against the wife, when itis 
not shown that she had any connection with them.— Carver v. Eads, 190. 

Admission of indebtedness by letters —When the statute of limitations is 
pleaded, and the existence of any indebtedness at a particular time is 
also a material question, letters written at that time by the defendantto 
the plaintiff, containing general admissions of indebtedness, and excuses 
for delay in making payment, are competent evidences on the question 
of indebtedness vel non, although the admissions may not be sufficient 
as an acknowledgment or promise to avoid the statute of limitations. 
Minniece v. Jeter, 222. 

Declarations in disparagement of title —The declarations of the husband, in 
disparagement ot bis own title, admitting that his wife had an equita- 
ble interest in lands which he had partly paid for with her moneys, 
made while negotiating an exchange of the lands, are admissible evi- 
dence for the wife, against » subsequent purchaser at execution sale 
against the husband. Walker vr. Filedae, 51. 

Same.—The declarations of the vendor, in disparagement of his own title, 
are competent evidence against asubseqnent purchaser; and the decla- 
rations ofa purchaser at a sale for taxes, that he is buying as the agent 
of another, are also admissible against his subsequent vendee. Baucwim 
& Jenkins v. George, 259. 

Declarations explanatory of possession. —The declarations of a person who 
is in possession of land, narrative of a past transaction, extending 
beyond an explanation of his possession, are not admissible evidence, 
though declarations explanatory of possession are admissible ; as, ** that 
he had bought the land,” which is competent, as showing that he held 
under claim of title, and not in subordination to another. Jb. 259 

Notoriety of name ; when admissible to identify land.—Notoriety is admis- 
sible evidence to show that the lands sued for were generally known in 
the neighborbood as the ‘‘ Douglass Gold Mine,” by which name they 
were described in one of the deeds constituting a link in the plaintiff's 
chain of title ; but a witness, being asked whether be had ever heard 
the land so called, can not be allowed to state ‘‘that M. said that H. 
said he got the mine from Douglass.” Jb. 259. 

Conclusiveness of answer as evidence.—An answer which is responsive to 
the bill, admitting a material allegation, is conclusive evidence of that 
fact, as in favor of the complainant, and estops the defendaut from in- 
troducing evidence inconsistent with the admission on a reference be- 
fore the register, — McGehee v. Lehman, Durr & Co., 316. 
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18. Verbal admissions and declarations. —Verbal admissions or declarations, 
made by a party in interest, are competent evidence against him ; but 
they must be received with great caution, being evidence in its own 
nature unsatisfactory, and their value as evidence depends greatly upon 
their consistency with other evidence not subject to like infirmities, 
Lehman Brothers v Me Queen, 570. 

19. Admissibility of confessions.—The defendant’s confessions in this case 
held to have been properly admitted as evidence, on the authority of 
Brister v. The State (26 Ala. 107), and Murphy v. The State (63 Ala. 1), not- 
Withstanding subsequent threats of violence on the part of the by- 
standers. Aendall v. The State, 492. 

20. Proof of consession.—A witness may testify to confessions voluntarily 
made by the detendant, although he does not recollect all the conversa- 
tion had with the defendant at the time. Jb. 492. 

21. Exvculpatory declarations.—The prosecutor, or chief witness for the 
prosecution, testifying to the commission of the act charged as a 
larceny in the month of October, the prosecution must be confined to 
that particular offense, and can not adduce evidence of other distinct 
acts ; and though the witness also testifies, on cross-examination, to 
the commission of other similar acts two or three months previously, 
this does not authorize the defendant to introduce as evidence his own 
exculpatory declarations, contemporaneous with those acts, and tend- 
ing to disprove any criminal intent. Bonham v. The State, 456. 

22. Entries made by deceased clerk.—Entries on a merchant’s books, in the 
handwriting of a clerk since deceased, are competent evidence of the 
sale and delivery of the goods, when made in the line of his duty, and 
contemporaneous with the sale and delivery; but they can not be 
received to show that the goods formed the consideration of a note 
given by the purchaser, or that they were -necessaries suitable to the 
condition in life of him and his family. Davis v. Tarver, 98. 

Entries in party's memorandum book ; when admissible as evidence. —Entries 
in a memorandum book, purporting to show items of personal expendi- 
ture by the owner, are not competent evidence, on proof of his 
handwriting only, and his own statement as a witness, “I kepta 
memorandum book during the whole of that time, and recorded init all 
my expenses.” Minniece v. Jeler, 222. 

24, Proof of transaction with intestate, in action by or aqainst administrator. 
The exception contained in the statute removing the incompetency of 
Witnesses in civil cases on the ground of interest, which probibits a 
party from testifying, in an action by oragainst an executor or adminis- 
trator, ‘tas toany transaction with or statement by the deceased” (Code, 
§ 3058), applies to and excludes the testimony of a party as to a fact 
corroborative of the testimony of another witness in reference to such 
transaction or statement ; as, where a witness has testified to a settle- 
ment between the plaintiff's intestate and the defendant, made in his 
presence, the defendant himself can not be allowed to testify, in cor- 
roboration of this evidence, that the intestate, said witness, and himself, 
were together at the time and place mentioned. Killen v. Lide’s 
Adm’r, 505. 

25, Same.—In ejectment, or the corresponding statutory action, by one of 
several heirs at law against the grantee by quit-claim of another 
heir, the defendant’s grantor can not be permitted to testify, that the 
deceased ancestor gave him the land, and promised to make him a title 
to it: though the witness is not a nominal party to the record, he is 
within the spirit of the statute which prohibits a party from testifying 
to ‘‘any trausactions with, or statements by a deceased person, whose 
estate is interested in the result of the suit” (Code, § 3058), and the 
action is within the terms of the statute. Boykin v. Smith, 294. 

26. Same.—The issue, on the trial of such contest, being the validity of a 
promissory note, signed by the intestate, and payable to the adminis- 
trator, which the heirs contested on the ground that, at the time of its 
execution, the intestate was not of sound mind ; although the adminis- 


23. 
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trator, having been the family physician of the intestate fora long series 
of years, may testify, as a witness for himself, as to the general sanity 
of the intestate, and may state the facts on which his opinion is founded ; 
yet, under the statute (Code, $3058), not being allowed to testify as to 
‘*any transaction with, or statement by the deceased,” he can not state 
‘*what was the condition of his mind at the time the note was given.” 
Davis v. Tarver, 98. 


BurpDEN, WEIGHT, AND SUFFICIENCY oP PRoor. 


27. Burden of proof, as to settlement of accounts.—A settlement of accounts, 
like payment, is an affirmative detense, which must be proved by the 
party relying on it; und a charge, asserting that ‘‘the burden of prov- 
ing a settlement is on the detendant,” can not be held erroneous, 
in the absence of special facts affirmatively shown. Aillen v. Lide'a 
Adm’r, 405. 

28. Same; in action against railroad company, for injuries to stock.—In an action 
against a railroad company, for injuries to stock by its cars and engines, 
the onus is on the company to show an observance of all the statutory 
regulations (Code, §§ 1699, 1700), if the injury occurred at any one of 
the places named in the statute; and the same principle also applies 
when the injury was caused by an obstruction on the track of the road 
at any other place ; that is, the injury being shown, and facts proved 
which, in the ordinary course of events, raise a presumption that some 
one or more of the active duties imposed by law on the person having 
charge of the train was called into requisition, the onus is on the de- 
fendant company to show that he did every thing required of him by 
law to prevent the injury. South & North Alabama Railroad Co. v. Wil- 
liams, 74, 

29. Same; application by administrator to-sell lands for payment of debts. —Aun 
application to sell lands for payment of debts being contested by 
the heirs or devisees, it devolves on the administrator to prove the 
insufficiency of personal assets, and the existence of debts which are 
chargeable on the lands ; and the heirs or devisees, as defendants, may 
contest the debts on any ground that would be available to the admin- 
istrator, or to the decedent himself, if living, in defense of a suit by the 
creditor. Davis v. Tarver, 98. 

30, Burden of proof, as to contract sought to be enforced.—The answers of 
husband and wife denying the alleged contract, sought to be enforced 
in the nature of a vendor's lien, though not under oath, and expressed 
in equivocal terms, impose the burden of proof on the complainaut. 
Carver v. Eads, 190. 4 

31. Negotiable paper ; rights of holder; burden of proof. —When a valid defense 
is shown to exist as between the original parties to negotiable paper, 
and the holder claims protection against it, the onus is on him to show 
that he acquired the paper in good faith, for valuable consideration, 
without notice of such defect, and before maturity: if he acquired it 
after maturity, he is put on inquiry, and is chargeable with notice. 
Chambers v. Falkner, 448. 

32. Burden and sufficiency of proof.—Iu the consideration of questions de- 
pending upon conflicting evidence, it is important to bear in mind 
upon which party lies the burden of proof, which always rests upon 
him who affirms the existence of the disputed fact, or claims a right or 
benefit under it ; and it the evidence is equally balanced, or leaves the 
mind in a state of doubt and uncertainty, the issue must be decided 
against him. Lehman Brothers v. McQueen, 570. 

33. Consideration of contract sued on.—The written instrument on which the 
suit is founded, by the terms of the statute (Code, § 3035), imports a 
consideration, and imposes on the defendant the onus of showing a want 
of consideration ; and the statute is equally applicable at law and in 
equity. Bolling v. Munchus, 558. 
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34. Charter of municipal corporation. —The courts are bound to take judicial 
notice of the charter of a municipal corporation. City Council of Mont- 
gomery v. Hughes, 201, 

35. Proof of foreign statute. —A mere statement in the bill of exceptions, ‘* The 
plaintiff then read in evidence the statutes of Mississippi,” when the 
statutes referred to are not set out, and there is no agreement in 
reference to them, does not bring the statutes before this court. 
Minniece v. Jeter, 222. 


OBJECTIONS, 


Offer of evidence purtly illegal.—-When evidence is offered for two or more 
specified purposes, and it is not admissible for one of those purposes, 
the court is not bound to modify or limit the offer, but may reject the 
evidence entirely. Davis v. Tarver, 98. 

Objection to evidence. —When a single ground of objection is urged to the 
admission of evidence in the primary court, and 1s there overruled, the 
appellate court will not consider its admissibility on any other ground, 
Banuewn & Jenkins v. George, 259. 

Objection to certified copy of reqiste red deed.—An objection tothe admission 
of a transcript of a registered deed as evidence, ‘* because it is insuffi- 
cient and illegal,” is a general objection to the admissibility of the 
transcript, and does not raise any specific objection to the validity or 
legal effect of the deed, March v. England, 275. 

Objection to question alone. — Allowing an improper question to be asked, 
although objected to, is not a reversible error, when the record does not 
show that it was answered. Lceb & Brother v. Flash Brothers, 526. 

Waiver of objections to evidence.—The court does not intervene, ex mero 
motu, and exclude evidence which, though illegal in form, is not objected 
to; nor is the admission of illegal evidence, to which no objection was 
made in the court below, any ground for the reversal of a judgment. 
Perry County v. Railroad Co., 391. 


Optnton ; LeGat CoNncLusion. 


Statement of opinion or conclusion by witness.—Under the plea of set-off, 
the detendant claimed a credit for the value of plaintiff's board while 
she resided at his house; and plaintiff iusisted that her personal ser- 
vices during that time were worth as much as her board, if uot more. 
A witness for defendant was asked ,on cross-examination, whether he did 
not know that plaintiff's stay at defendant’s house ‘‘was a benefit to him 
and bis family”; and answered, ** To the best of my judgment, I must 
say, that I was impressed with the idea then that it was of benefit to 
him and his family.” Jed, the statement of a ‘‘ mere conclusion, 
opinion, or conjecture, with no facts to support it,” and therefore 
incompetent as evidence. Minniece v. Jeter, 222. 

Questions held leading, and ealling for legal conclusion. — Questions pro- 
pounded to plaintiff, as witness for berself : ‘* Were your services worth 
as much as your board? and if not, how much did it lack? Were your 
services worth more than your board ? and if so, how much more?” 
Held, leading and illegal. Question: ‘* Was the giving of these notes, 
or not, asettlewent and closing of your pecuniary relations with 
defendant up to date?” Held, leading and illegal, and objectionable 
because calling for statement of legal conclusion. Jb. 222. 

Experts ; opinion as evidence.—In an action to recover’ the’ price of 
machinery sold by plaintiffs to defendant, a material inquiry being as to 
the value of the machinery, its correspondence with plaintiffs’ repre- 
sentations, and its capacity to accomplish given results, the opinion of 
experts, having peculiar knowledge of such and similar machinery, is 
competent and admissible evidence.- Blackman v. Collier, 311. 

Same; to what party may testify; opinion of physician, on question of 
insanity,—'Lhe issue being the validity of a promissory note, signed by 
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the intestate, and payable to the administrator, which the heirs con- 
tested on the ground that, at the time of its execution, the intestate was 
not of sound mind; although the administrator, having been the family 
physician of the intestate for a long series of years, may testify, as a 
witness for himself, as to the general sanity of the intestate, and may 
state the facts on which his opinion is founded; yet, under the statute 
(Code, § 3058), not being allowed to testity as to ‘“‘any transaction with, 
or statement by the deceased,” he can not state ‘‘ what was the condition 
of his mind at the time the note was given.” Davis v. Tarver, 98. 

Jo what witness may testify.—A sheriff, testifying as to the levy of an exe- 
cution, can not be asked, ‘if he had exhausted every effort to make the 
money on said execution.” Loeb & Brother v. Flash Brothers, 526. 


Paro AND WRITTEN. 


Parol evidence ; admissibility of, to vary writing.— As between the parties to 
a written contract, and their privies, ull negotiations and stipulations, 
prior or contemporaneous, are merged in the writing; and when the 
writing is complete in itself, parol evidence of such stipulations can not 
be received. Cargile v. Ragan, 287. 

Same.—In determiuing the validity of a contract, on which an action is 
brought, on grounds of public policy, the court will inquire into the 
whole transaction from its origin, and will not be embarrassed or hin- 
dered by the particular form in which it was reduced to writing, or the 
expressions used in the writing; nor does the writing operate an estop- 
pei on the party sought to be charged, from showing the true character 
of the transaction. Robertson v. Robinson, 610. 

Same; when admissible in explanation of writing.—When a mortgagee is 
described as the president of a corporation, both in the mortgage and 
in the secured note, and it is doubtful from the face of the papers 
whether they were intended for his benefit in his individual capacity, 
or in his official character as the representative of the corporation, 
parol evidence is admissible, in equity, to remove the uncertainty, and 
to show that they were intended for the benefit and security of the 
corporation. Chambers v. Falkner, 448. 

Indorsement of commercial paper ; admissibility of parol evidence to vary. 
The contract evidenced by a regular indorsement of a bill or note is 
fixed and defined by law, and parol evidence can not be received to 
change or modify it; and although there are recognized exceptions to 
this general rule, and some conflict in the cases applying these excep- 
tions, the court is not willing to extend them, to the manifest 1mpair- 
ment of the value of commercial paper, and the infringement of a 
salutary rule of evidence. Day v. Thompson, 269. 

Parol evidence in aid of deed, identifying lands* conveyed.—When a tract of 
land is described in a conveyance as the ‘‘ Douglass (fold Mine,” without 
other words of description, parol evidence is admissible to identify it 
as the land sued for, which was once bought ata sheriff's sale by one 
Douglass, under whom plaintiff claims by mesne conveyances, and to 
whom it was conveyed by deed in which it was described by its govern- 
ment numbers. Baucum & Jenkins v. George, 259. 

Same, in aid of record.—When 2 quasi-criminal proceeding, for the viola- 
tion of a municipal ordinance, is removed into the Circuit Court by 
certiorari, the failure of the record to show the affidavit and warrant, by 
which the prosecution was commenced, is a defect for which the pro- 
ceedings should be quashed; and the defect can not be cured by 
extrinsic parol evidence in aid of the record. Camden v. Bloch, 236. 


PRESUMPTIONS. 


As to purchase by agent at his own sale ; failure of party to testify as witness. 
When an agent is found, recently after his sale, to have acquired a bene- 
ficial interest in the property under the purchaser, a strong presumption 
of indirection and attempted evasion arises, which he is required to re- 
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move by strong and convincing evidence; but when, inan action brought 
against him by his principal, the uncontradicted testimony of the plain - 
tiff's witnesses exonorates him, no presumption against him can be in- 
dulged from bis mere failure to testify as a witness for himself. McGar 
v. Adams, 106, 

Assessment of taxes; presumptions in favor of regularity.--In passing on 
the validity ot proceedings for the assessment of taxes, the courts will 
indulge every reasonable intendment in favor of their regularity ; but, 
in the matter of the assessment of taxes by municipal corporations, the 
intendments are less liberal. Slale Auditor v. Jackson County, 142. 

Same; signing record by members of board; presumptions in favor of pro- 
ceedings. —The provision, contained in the 26th section, that the record 
of the proceedings of the board ‘shall be signed by all the members 
present,” is mandatory; but, when the minutes show that all the mem- 
bers of the board were present when they commenced business, and yet 
the recdérd is signed by only two of them, the courts will indulge the 
presumption that the third had retired before the business wes finished, 
the remaining members being a quorum. Jb. 142. 

Same; proceedings of board; presumptions in favor of regularity of, as 
shown by certified transcript from auditor's office. —The only evidence in 
this case, as to the meetings and proceedings of the board of equaliza- 
tion, being contained in a ‘certified transcript from the auditor’s 
office,” by which he certified ‘‘ that the statement of the assessments of 
the said railroad company, for the years 1869 to 1874, hereunto attached, 
are true and correct copies of the originals on file in this department ;” 
and which was admitted without objection, although it did not appear 
to be an exemplification by certified copy of what the records contained, 
but rather the resultant established facts shown by them; and which set 
out what purported to be the valuations placed on the property by the 
board each year, simetimes reducing the valuations contained in the 
sworn returns of the railroad officials, sometimes reducing it, and once 
making no change ; it was held, that the court, indulging every reasona- 
ble intendment in favor of the regularity of the assessment, would pre- 
sume that the board met each year, that they kept a record of their pro- 
ceedings, and that the record was signed by each member who was 
present, although these facts did not affirmatively appear from the 
transcript. Perry County v. Railroad Co., 391. 

Presumption in favor of constitulionality of statute.—When the constitn- 
tionality of a statute is assailed, the court will indulge the presumption 
ot its constitationality, until clearly convinced to the coutrary ; but, 
when part of a statute has been declared unconstitutional, this pre- 
sumption will not be indulged in favor of the remaining portions. 
South & North Ala. Railroad Co. v. Morris, 193. 


Prrmary anpD Sreconpary EviIpENCce. 


Secondary evidence of records. —The existence of a record or office paper, 
and its subsequent loss, having been shown, its contents may be proved 
by secondary evidence, as in the case of other documents ; and if the 
record or paper was aucient, less strictness of proof is required than if 
it were recent. Baucwm & Jenicins v. George, 259 

Se condary evidence of execution, le vy and sale. —Memoranda made by a sheriff 
in the discharge of his official duty, describing an execution, its levy, 
and the sale of lands under it, are competent secondary evidence of the 
facts therein stated, when a proper predicate has been laid for the intro- 
duction of secondary evidence. ib. 259. 

Preceedings of board of equalization; secondary eridence of record.—The 
provision requiring the board of equalization to ** keep a record of their 
proceedings,” is mandatory, and such record is a condition precedent to 
a valid assessment and apportionment ; but, to constitute a record, it is 
not necessary that the proceedings should be kept in a book : a writing, 
or written memorandum, is suflicient; and upon proof of its loss, or 
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destruction, secondary evidence of its contents may be received and 
acted on. State Auditor v. Jackson County, 142 


.69 Proof of deed.—Under the statute now of force (Code, § 2154), a convey- 


61. 


62. 


g, 
execution, unless it was recorded within twelve months after its execu- 
tion ; and under the statute which was of force in 1843 (Clay’s Digest, 
151, § 1), a deed which was executed, acknowledged and recorded, ac- 
cording to its provisions, was and is also self-proving. Bauneum & Jen- 
kins v, George, 259, 

Same.—When a married woman’s consent to the execution of adeed by 
her husband, as trustee tor her aud her children, is indorsed on the 
deed after its execution, and is acknowledged by her before a proper 
officer, it becomes a part of the deed, as if incorporated in it; and the 
deed and consent, each properly acknowledged and certified, being 
duly recorded within twelve months (Code, § 2154), a certified copy 
is competent and sufficient evidence of the indorsed consent, as well 
as of the deed. March v. England, 275. 


ance is not self-proving, or admissible as evidence without proof of its 


RECORDS AND JUDGMENTS. 


Certified transcript of record ; sufficiency of certificate.—A certificate, signed 
by the clerk of the District Court officially, with the seal of the court 
affixed, which states ‘that the foregoing pages, numbered from one to 
——-, both inclusive, contain a full, true, and complete transcript of all 
the proceedings in the matter of A. B., bankrupt, as the same appears 
of record and on file in my office,” but does not describe or identity the 
papers included in the transcript, is fatally defective, since, on account 
of the blank, the court can not tell what entries and papers were intend- 
ed to be certified. Clements v Taylor, 363. 


63. Certified transeript of record of chancery suit: contents, and sufficiency of 


certificate —In making out a transcript to be used as evidence in another 
court, a register in chancery should include, not only the entries and 
proceedings which constitute the final record of the cause (Code, §§ 
637-8), but also all the papers in the cause which he is required to file 
and preserve ; but, when his certificate, appended to a transcript, states 
that it contains “a full, true and complete transcript of the record and 
proceedings in the cause,’ though informal, it will be held to include the 
papers on file. Cargile v. Ragan, 287. 

Lonclusiveness of chancery decree, as to complainant's interest in subject-mat- 
ter of suit.—A decree in chancery in favor of the complainant is con- 
clusive as to his interest in the subject-matter of the suit ; and in asub- 
sequent action by him, or by a purcbaser from him, against a person 
who was a party defendant to the suit, the latter can not be heard to in- 
sist that the plaintiff had no juterest in the claim on which the suit was 
founded. Jb. 287. 

Settlement of accounts of deceased administrator ; admissilnlity and effect as 
evidence against sureties. —-A decree rendered by the Probate Court, on 
final settlement of tbe accounts of a deceased administrator, by his per- 
sonal representative, is, as to the sureties on his official bond, res inter 
alivs acta, and evidence only of the fact of its rendition, Means v. 
Hicks, 241. ‘ 

Decree against surety; admissibility against co-surely.—A decree in chan- 
cery against one of the sureties on the official bond of a deceased ad- 
ministrator, in favor of a succeeding administrator, founded on the de- 
fault of the deceased administrator, is not competent or admissible ev- 
idence against a co-surety, who was not a party to the suit, to show the 
common liability of the sureties. Jb. 241. 

Conclusiveness of decree in chancery.—A decree in chancery, like a judg- 
ment at law, when rendered on the merits, is final and conclusive, not 
only as to the facts or issues actually decided, but as to all points neces- 
sarily involved in the matter adjudicated. McDonald v. Mobile Life 
Ins. Co., 358. 
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68. Same,—Under a bill filed by a married woman, for the purpose of setting 
aside, as invalid, a mortgage executed by her as a femme sole, under 
authority of a special statute declaring her a free-dealer, a decree dis- 
missing the bill, rendered on a demurrer which went to the whole case, 1s 
conclusive as to the validity of the special statute, and estops her from 
attacking its constitutionality, in a subsequent suit to foreclose the mort- 
gage. Jb. 358. 

Entries in cause at term subsequent to rendition of Final decree.— After a final 
judgment or decree has been rendered in a cause, and the term of the 
court has closed, the parties to the cause are discharged from further 
attendance; and an entry of payment, or satisfaction, as to one of the 
defendants, made at a subsequent term, 1s pot binding upon a party in 
interest, nor evidence against him, when made without notice to him. 
Armstrong vw. Harpe r, 523. 

Judgment against executor after removal, —A judgment against an executor, 
in a suit commenced after his removal trom office, does not bind the 
assets of the estate; but, if the suit was commenced before bis removal, 
the judgment would be binding on him personally, notwithstanding his 
removal pending the suit, whether valid or not as against the assets of the 
estate. (Gibbs v. Hodge, 366. 

Judgment against personal rep esentative ; effect as against heir or de visee,—A 
judgment against the personal representative, on a debt contracted by 
the decedent, does not estop the devisee from setting up the statute of 
limitations, in defense of a suit in equity to subject the devised lands to 
the payment of the debt. Starke v. Wilson, 576. 

Secondary evidence of records. —The existence of a record or office paper, 
and its subsequent loss, having been shown, its contents may be proved 
by secondary evidence, as in the case of other documents; and if the 
record or paper was ancient, less strictness of proof is required than if it 
were recent, Baucum & Jenkins v. George, 259. 

EXECUTION. 

1. Lienof ; how lost.—When an execution is placed in the hands of a sheriff, 
with instractions not to sell, or not to sell until further orders, it is not 
in his hands for any effective legal purpose, and its lien is postponed to 
that of any subsequent execution creditor who establishes bis lien while 
the older execution is thus kept dormant. dla. Gold Life Ins. Co. 
v. McCreary, 127. 

Same.—Under our statutes (Code, § 3210), a judgment is not a lien on 
lands, and the lien of an execution, which attaches only from the time 
the writ is placed in the hands of the sheriff to be levied, is lost by the 
lapse of an entire term between the return of one and the issue of 
another. Waller v. Elledge, 51. 

Sale of lands under execution against tenant in common.—The interest of 
one tenant in common in lands may be sold under execution against him 
(Code, § 3209), before the time has arrived at which a division may be 
had under the provisions of the instrument creating the estate; but the 
purchaser at the sale, while acquiring the interest of the defendant in 
execution, takes it subject to any lawful charge or incumbrance existing 
upon or against it by the terms of that instrument.— J//ill v. Jones, 214. 

Secondury evidence of execution. levy and sale.--Memoranda made bya 
sheriff in the discharge of his official duty, describing an execution, its 
levy, and the sale of lands under it, are competent secondary evidence 
of the facts therein stated, when a proper predicate has been laid forthe 
introduction of secondary evidence. Baucum & Jenkins v. George, 259. 

cheriff’s competency to egecute process. —Under the statute which was of 
force in 1852 (Clay's Digest, 159, § 2), a sheriff was incompetent to execute 
process, when he was ‘‘a party in interest”; but the incompetency did 
not extend to the levy of an execution in favor of bis father-in-law, as 
the assignee of the judgment. Jb. 259 

6. As to rights of purchaser at execution sale, see Walker v. Elledge, 51. 
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1. Jurisdiction of Probate Court, in matter of administrations.—In the grant of 
letters of administration, the Probate Court derives its jurisdiction from 
the constitution, and is esteemed a court of general jurisdiction, whose 
records are not required to show aflirmatively every fact upon which 
the rightful exercise of jurisdiction depends; but, in the matter of the 
settlement of administratious, under the decisions of this court and the 
constitutional provisions which were of force in 1863 (buat now changed), 
it was held a court of limited and special jurisdiction, and its records 
were required to show affirmatively every fact essential to the validity 
of its judgments and decrees. Sims v. Waters, 442. 

2. Same.—lIn the settlement of the accounts of executors and administra- 
tors, as wellas in the grant of letters testamentary or of administration, 
the Probate Court is a court of general jurisdiction, such settlements 
being orphans’ business within the meaning of the constitutional grant 
of jurisdiction, —Hatchett v. Billingslea, 16. 

3. Grant of administration de bonis non.—A vacancy in the administration, by 
the resignation, removal, or death of the administrator in chief, is 
essential to the validity of grant of administration de bonis non ; but, 
in a collateral proceeding, such vacancy will be presumed from the 
grant of administration de benis non, without any recital or evidence of 
the fact. Sims'v. Waters, 442. 

4. Grants of administration in different jurisdictions.—When a decedent 
leaves property in different States or jurisdictions, and letters of admin- 
istration on bis estate are granted in each, each administrator has the 
same power and authority over the property within the jurisdiction 
which granted his letters, that properly pertains to a domiciliary admin- 
istrator, and must be governed in the administration of the assets, and 
also in making settlements, by the rules and forms prescribed by that 
jurisdiction; nor will resident creditors in any jurisdiction be permitted 
to suffer any wrong or injury in the distribution of the assets there, in 
favor of creditors who reside in another jurisdiction. fellows v. 
Lewis, 343. 

5. Same; rights of creditors.—The decedent having died in Alabama, where 
he resided, leaving property here, and also in Kentucky, the creditors 
residing bere, and prosecuting their claims against bis estate in Ken- 
tucky, can not be required to exLanust the assets found there before pro- 
ceeding against the property here, or before attempting to subject in 
equity here property fraudulently conveyed by the decedent in his life- 
time; but, while having a right to pursue their remedy in each juris- 
diction at the same time, they can have but one satisfaction, and may 
be required to exhaust the other assets here before subjecting the pro- 
perty conveyed. Jb, 343. 

Contracts of executors. —The contracts of: executors and administrators, 
even when relating to matters necessary to the execution of their trusts, 
like the contracts of other trustees, are only binding on them personally, 
and do not create any liability against the estate; and actions against 
them, on such contracts, must be personal, and judgments de bonis 
propriis. Vanderveer v. Ware. 606. 

Partial payment by executor, who is also devisee,—A partial payment by a 
sole execator or administrator prevents the rauning of the statute of 
limitations, as aguiust the personal assets; but, under the operation of 
the statute of frauds (Code, § 2121), it would not have that effect as 
against his interest in lands devised. Starke v. Wilson, 576. 

Sale of lands by executor as sole devisee, in payment of his own debts. —This 
court ‘*is not prepared to say that an executor, who is sole devisee, caa 
sell the lands devised, in payment of his own debts, and leave the debts 

‘ of his testator unpaid”; but, as to the remedy of the creditors in sach 

case, no opinion is intimated. Gibbs v. Hodge, 366. 

9. Judgment against executor after removal.—A judgment against an executor, 
in a suit commenced after his removal from office, does not bind the 
assets of the estate; but, if the suit was commenced before his removal, 
the judgment would be binding on him personally, notwithstanding his 
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removal pending the suit, whether valid or not as against the assets of 
the estate. Jb. 366. 

10. Judgment against personal representative; effect as against heir or deviseee. 
A judgment against the personal representative, on a debt contracted by 
the decedent, does not estop the devisee from setting up the statute of 
limitations, in defense of a suit in equity to subject the devised lands 
to the payment of the debt. Starke v. Wilson, 576. 

11. Judgment against executor; payment by surety, and assiqnment to him; 
remedy aqainst lands devised: statule of limitations.-—-When a judgment 
has been rendered against an executor, on a debt due by the testator, 
and is affirmed on appeal, against him aud his surety on the supersedeas 
bond; if the surety pays theaflirmed judgment, and takes an assignment 
of it to himself, be may, by bill in equity, alleging the insolvency of 
the executor, reach and subject avy personal assets remaing unadmin- 
istered in the hauds of the executor, aud also his individual interest in 
the estate, both lands and personal property; but, as against the other 
devisecs, they not being parties to the judgment, nor to the supersedeas 
bond, the lapse of six years after the payment of the judgment by the 
surety, before filing a bill in equity to reach the lands devised, is a bar 
to any relief. Vanderveer v. Ware, 606. 

12. Sale of lands for payment of debls; nature of application.—An application 
to the Probate Court by an administrator, for an order to sell lands for 
the payment of debts, is a proceeding in rem against the lands; but, if 
the heirs or devisees intervene, and contest the application, it then 
asumes the further character of a proceeding in personam. Davis v. 
Tarver, 98. 

13. Same; burden of proof; defenses.—The application being contested by the 
heirs or devisees, it devolves on the administrator to prove the insuffi- 
ciency of personal assets, and the existence of debts which are charge- 
able on the lands; and the beirs or devisees, as defendants, may contest 
the debits on any ground that would be available to the administrator, or 
to the decedent himself, if living, in defense of a suit by the creditor. 
Tb. 98. 

14. Same; competency of parties as witnesses.—On the trial of such contested 
application, the competency of the parties as witnesses, and the facts to 
which they may testify, are governed by the general statute (Code, 
§ 3058) relating to the competency of the parties as witnesses in suits 
by or against executors or administrators. Jb. 98. 

15. Notice of settlement. -Notice of an intended settlement of an administra- 
tor’s accounts, whether partial or final, is required by the statutes, and 
Was an essential element of the jurisdiction of the court in 1863; and it 
was and is requisite that the character of the settlement should contorm 
to the notice: notice of an annual (or partial) settlement will not sup- 
port a decree of final settlement. Sims v. Waters, 442. 

16. Statutory provisions requlating settlements of accounts of executors or admin- 
istrators whose authority has ceased.—The several statutory provisions 
contained in the Code of 1867, as sections 2232 to 2238, inclusive, and 
2165 to 2167, inclusive, and in the Code 1876 as sections 2537 to 2540, 
inclusive, and 2590 to 2596, inclusive, though not collated, nor even 
placed in juxtaposition, in either compilation of the statutes, relate to 
the same subject, and are to be construed together, giving operation 
toeach. Jiatchett v. Billingslea, 16. 

17. Nolice of settlement to administrator de bonis non.—When an executor or 
administrator who has resigned or been removed, or the persoual repre- 
sentative of one who is deceased, makes a settlement of his accounts, 
whether voluntary or compulsory, with a succeeding administrator, 
personal notice of the settlement must be given to sach succeeding 
administrator (Code, § 2538), and notice by publication or posting, 
under the general statute (§ 2512), is not sufficient. Jb. 16. 

18. Same: recital of notice or app urance : discontinuance. —Oua appeal from 
the decree rendered on such settlement, by the administrator de bonis 
non, the failure of the record to show notice to him would work a rever- 
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sal, unless it showed that he appeared ; and although notice to him 
would be unnecessary, if he appeared, or if the proceedings were insti- 
tuted by him, a former citation issued at his instance, which was 
discontinued by the failure to prosecute it (no order being made in 
reference to iton the day appointed), would not dispense with the 
necessity of notice. Jb. 16. 

Same ; effect of former settlement, as continuing notice. —A former settlement, 
made with another administrator de bonis non, and reversed by this 
court on appeal, would not operate as notice to a succeeding adminis- 
trator on another settlement after the reversal Jb. 16. 

Validity of probate decree as against administrator de bonis non, without 
notice ; how vacated.—On the settlement of the accounts of an executor 
or administrator who has resigned, the decree rendered is not void on 
its face, because the record does not affirmatively show personal notice 
to the administrator de bonis non, or an appearance by him ; but, if be 
in fact had no notice, and did not appear, the decree is void, and may 
be anvaulled and vacated, at bis instance, in the court by which it was 
rendered. Jb. 16, 

Payments to or for distributee.—On such settlement by an executor or 
administrator who has resigned or been removed, if he desires to 
charge « distributee with payments made on his separate account (Code, 
§§ 2644-46), the publication should give notice thereof ; but in no case 
can he have a decree against the distributee, or against the administra- 
tor de bonis non, for an excess of such separate payments above the 
assets remaining in his hands. Jb. 16. 

Settlement of accounts of deceased administrator ; admassihility and effe ct as 
evidence against sureties. —A decree rendered by the Probate Court, on 
final settlement of the accounts of a deceased administrator, by his 
personal! representative, is, as to the sureties on his official bond, res inter 
alios acta, and evidence only of the fact of its rendition. Means v. 
Hicks, 241. 

Decree against surety; eTmissibility against co-surety.—A decree in chan- 
cery against one of tbe snreties on the official bond of a deceased ad- 
ministrator, in favor of a succeeding administrator, founded on the 
default of the deceased administrator, is not competent or admissible 
evidence agrinst a co-surety, who was not a purty to the suit, to show 
the common liability of the sureties. Jb, 241. 

Extra-lerritorial operation of letters testamentary, or of administration. —It 
was 2 principle of the common law, and it is the settled doctrine of this 
court, that letters testamentary, or of administration, have no extra-ter- 
ritorial operation, and, as matter of right, confer title only to the per- 
sonal assets within the jurisdiction by which they were granted; and it 
was a general rule of the common law, as a consequence of this prin- 
ciple, that an executor or administrator, although he might be the 
domiciliary or principal representative, could not sue or be sued, in 
his representative character, in the courts of any other country. 
Hatchett v Berney, 3Y. 


25. Foreign executors and administrators; statutory provisions as to suits by. —By 


statute in this State (Code, ))§ 2637-40), a foreign executor or adminis- 
trator, on the estate of a person who was not an inhabitant of this 
State at the time of his death, is authorized to maintain suits, and to 
recover and receive property here, but is required, before the rendition 
of judgment, or the receipt ot the property, to have a copy of his letters, 
duly authenticated, recorded in the office of the probate judge of the 
connty, and to give bond, approved by the probate judge, conditioned 
for the faithtul administration of the assets he may receive; which 
statutory provisions are permissive and prohibitory. /b. 39. 


26. Payment to foreign executor or administrator.— Under these statutory pro- 


visions, a voluntary payment, by a debtor resident here, to a foreign 
executor or administrator, who bas not had his letters recorded here, 
and given bond as required, can not be supported, against the claim of 
an administrator subsequently appointed here. Jb, 39. 
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28, 


Judgment in favor of foreign executor or administrator.—A judgment 


recovered by such foreign executor or administrator, without a com- 
pliance with these statutory provisions, against a debtor here, though 
his suit might have been defenxted by a plea denying his authority to 
sue, is conclusive as between him and the debtor; but, as against an 
administrator subsequently appointed here, between whom and such 
toreign representative no privity exists, itis res inter alios acla; yet, if 
the money collected by the foreign administrator, under the judgment, 
has been applied as the domestic administrator would be compelled to 
apply it, the debtor may have relief in equity against the claim of the 
domestic administrator. Jb. 39. 


Sale under power in mortgage, by foreign administrator.—The statute which 


authorizes a power of sale in a mortgage to be executed by ** the per- 
sonal representative of any person who, by assignment or otherwise, 
becomes entitled to the secured debt ” (Code, § 2198), applies only to 
domestic xdminuistrators, and to foreign domiciliary administrators wh o 
have had their letters recorded here, and given bond as required by our 
statutes (Code, §§ 2637-40); and a sale by a foreign administrator, who 
has not complied with these statutory requisitions, is not merely void- 
able, but absolutely void. Sloan v. Frothingham, 593. 


EXEMPTIONS, 


bo 


ad 


ie 


or 


6. 


Homestead exe imption * in what prop rly claimed.—The constitutional and 
statutory provisions, securing homestead exemptions to debtors, are 
intended to preserve the home or dwelling-place of the debtor and 
his family, rather than any particular estate or interest in land ; and 
when a debtor has erected a house on leased lands, having reserved, by 
the terms of the lease, the privilege of removing it at the termination of 
his lease, he may claim it as his homestead, if it is nsed and occupied 
by himself and his family as their home; and while so used and 
claimed, it can not be mortgaged without the voluntary signature and 
assent of the wife, manifested in the mode required by the statute. 
Watts v. Gorden, 546, 

Exemption as against debts contracted prior to 1868.— Asagainst debts con- 
tracted prior to the adoption of the constitution of 1868, there was no 
exemption law in force between the 23d April, 1873, when the former 
laws were repealed, and the 9th Febraary, 1877, when they were revived 
and re-enacted as to such debts. Giddens v. Williamson, 439. 

What law governs exemption.—The extent and quantum of an} exemption, 
whether of real or personal property, must be determined by the law 
which was of force when the debt was contracted, and not by that 
which is in force when the exemption is claimed. Jb. 439. 

Homestead ; exemption of proceeds of sale-—When a debtor voluntarily 
sells his exempt homestead, the right of exemption [is thereby waived 
and destroyed, and does not follow and adbore to the purchase-money ; 
but the rule may de different, when the sale is involuntary, or by com- 
pulsion under legal process. Jb. 439. 

Mortq tge of homestead 3 wife's signature and assent.—-The wife’s ‘* volun- 
tary siguatare and assent,” which are essential to the validity of a 
mortgage of the homestead by the husband. are sufficiently shown, 
when she signs the mortgage with her husband, and her name is men- 
tioned with his in theconcluding part of the instrument, though not else- 
where ; but this effect can not be attributed to such signature, when it 
is expressly stated in the concluding part of the deed that she ‘* joins 
in this couveyance tor the sole purpose of conveying whatever right of 
dower she may have in and tothesaid property.” Long v. Mostyn, 543. 

Voluntary conveyance of homestead. —A voluntary conveyance of his home- 
stead by a debtor is not constructively fraudulent as to his creditors, 
since they can not be injured by it; but, on his death, unmarried, leav- 
ing neither wife nor child, his right of exemption ceases, and the pro- 
perty may then be subjected by his creditors. Fellows v. Lewis, 343. 






















































































































































1 






















































688 


EXEMPTIONS — Continued. 


INDEX. 


7. Alienation of homestead.—A mortgage (or other alienation) of the home- 


stead, if wanting in the essential element of the voluntary signature 
and assent of the wife, is a nullity: it passes no estate or interest in the 
land, and does not even operate by way of estoppel as against the hus- 
band, though founded on valuable consideration. Jlalso v. Seawright, 
431. 


- be > 
8. Same; taking acknowledgment of conveyance of homestead. —By the general 


statute (Code, § 702, subd. 6), the clerk of a probate judge is authorized 
**to do all acts not judicial in their character,” and ‘to take and certify 
acknowledgments aud proof of instruments authorized to be recorded’; 
and this statute being of force when the subsequent statute was passed 
(April 23, 1873) prescribing the manuer in which alienations of the 
homestead should be ackuowledged and certified, and giving the power 
to judges of probate, with other judicial officers particularly named, to 
take and certify such acknowledgments, the power must be held to be 
conferred on their clerks also, though uot expressly named. Jb. 432. 


9. Homestead exemption of bankrupt; amendabdle defects of claim, and conclu- 


10. 


a3, 


» 


~ 


FRAUD. 


siveness of allowance by assignee.—By the express language of the late 
bankrupt law, the bankrupt’s title to his homestead exemption did not 
pass to his assignee in bankruptcy; and where he included in his 
schedule all his lands, claiming, as a homestead exemption therein, 
“real estate to the value of $500,” but without designating any par- 
ticular portion, this is an amendable defect, of which advantage can not 
be taken in a subsequent collateral proceeding; and the assiguee having 
set apart to him, as exempt, the homestead on which he was then resid- 
ing, and which did not exceed, in quantity or value, more than was 
then allowed by law, and reported his action to the court of bank- 
ruptcy, this action is conclusive, until set aside by that court, ina pro- 
ceeding of which the bankrupt bad notice. Walker v. Carroll, 61. 

Decree of sale by court of bank ruptey ; effect on bank rupt’s homestead 
exemption. —The bankrupt’s title to his homestead exemption is not 
affected by a decree of the court of bankruptcy, rendered on the petition 
of the assignee in bankruptcy, and ordering a sale of all the lands 
included in the bankrupt’s schedule; to which petition he was not made 
a party, and which was filed after his homestead had been set apart to 
him by the assignee. Jb. 61. 

Order refusing injunction of sale; conclusiveness of.—The bankrupt having 
filed his petition, addressed to the judge of the District Court in bank- 
ruptey, asserting his right of homestead exemption, and praying an in- 
junction of the sale under the decree ; which petition being overruled 
by the judge, and the injunction refused, was not further prosecuted ; 
held, that this ruling did not amount to the dignity of res adjudicata as 
to the right of homestead. Jb. 61. . 

Waiver in note, of exemptions ; presumption in favor of judgment. —In an 
action on a promissory note, which ig not set out, but in and by which, 

as the complaint averred, ‘* the defendant waived all constitutional and 

statutory exemptions,” judgment on verdict being rendered for the plain- 
tiff, on issue joined on the plea of non est factum, but without incorpora- 
ting in it the waiver of exemption ; this court will not reverse, on ac- 
count of the refusal to amend the jadgment by setting out the waiver, 
when the record does not show on what evidence the action of the court 
below was based : in the absence of the evidence, the presumption will 
be indulged that it justified the refusal to amend. Hoseav. Talbert, 173. 





1. Fraud by purchaser, in buying goods. —Wheu a person who is insolvent, 


or in failing circumstances, obtains goods on credit from a mer- 
chant, with no intention or reasonable expectation of paying for them, 
and without disclosing to the merchant his condition, or furnishing bim 
the mesns of information ; this isa fraud, which justifies the merchant 
in disaffirming the contract ; and he may recover the goods, unless an 
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innocent third person has acquired intervening rights. Loeb & Brother 
v. Flash Brothers, 526. 

2. Same; when contract is complete.—A retail merchant in Montgomery, Ala- 
bama, applied to a wholesale merchant in New Orleans, for a bill of 
goods on thirty days’ credit, and was required to furnish a reference as 
to his commercial standing; and the reference being unsatisfactory, 
the credit was refused by letter, unless a good acceptance was given ; 
but a part of the goods had already been shipped by mistake, and the 
merchant in Montgomery acknowledged their receipt by letter, with in- 
structions to draw on him for the money at thirty days; and the New 
Orleans merchant drew accordingly, and forwarded the draft by letter. 
Held, that the contract of sale was consummated by the writing and 
forwarding of this letter, and that the vendor could not, on these facts 
standing alone, disaffirm the contract, and reclaim the goods ; but, if 
the purchaser was at the time insolvent, and did not intend to pay for 
the goods, or had no reasonable expectation of doing so, this would con- 
stitute a fraud, for which the vendor might disaffirm the contract. Ib. 
526. 

3. Sume; proof of fraud.—Held, also, that the transfer of the goods by the 
purchaser, without taking them into his possession, by agreement made 
before or at their arrival in Montgomery, to another merchant, to whom 
he was indebted, at less than cost price, was not in the regular course of 
business, and tended to show that, when he bought them, he did not 
intend or expect to pay for them. Jb. 526. 

. Same; liability of sub-purchaser, in trover.—Held, also, that the vendor 
might, on these facts, maintain trover against such sub-purchaser ; and 
that the latter, having only given credit for the agreed price on his ex- 
isting debt, could not claim to be a bona fide purchaser for valuable con- 
sideration. Jb. 526. 

. Proof of fraud; evidence as to other transactions.—On the question of 
fraud vel non in the sale of goods, a conspiracy, or common purpose, 
between the purchaser and sub-purchaser, being shown in a contest with 
the original vendor, suing for the conversion of the goods, and the 
transaction involved being attended with unusual features, it is permis- 
sible to inquire into other transactions between the parties at or about 
the same time. Jb. 526. 

. Fraud, as exception to statute of limitations.—Long before the adoption of 
the statute in reference to fraud and fraudulent concealment as an ex- 
ception to the statutes of limitation (Code, § 3242 ; Rev. Code, § 2946; 
Code of 1853, § 2492), it was a settled doctrine of courts of equity, that 
when fraud had been concealed by a party against whom there was a 
cause of action, the statute of limitations did not begin to run in his 
favor, until the discovery of the fraud, or until the party aggrieved had 
had a reasonable opportunity for discovering it. Porter v. Smith, 169. 

. Same.—The application of this principle to courts of law, as enunciated 
by Lord Mansfield in Bree v. Holbrook (Dougl. 654), though denied in 
New York, Virginia, and North Carolina, was supported by the weight 
of authority in the other States of the Union; but, under the decisions 
of the courts adopting it, it was doubtfal whether the time, necessary to 
complete the statutory bar, commenced to run only from the discovery 
of the fraud, or whether a reasonable time was allowed for bringing suit. 
Ib. 169. 

. Same.—-This being the state of the law before the adoption of the statute, 
as the legislature must be presumed to have known, the statutory limit 
of one year is prescribed as the reasonable time within which the ag- 
grieved party, seeking to avoid the operation of statute of limitations 
on the ground of fraud, or fraudulent concealment by the defendant, 
must institute his suit. Jb. 169. 


FRAUDS, STATUTE OF. 


1, Hovw pleaded, or taken advantage of.—In declaring on a contract which is 
required to be in writing (Code, § 2121), it is not necessary to aver in 


(44) 
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the complaint that it was reduced to writing; and although the com- 
plaint may show that the contract was not reduced to writing, the stat- 
ute of frauds must be pleaded, or it will be held to have been waived. 
Ritch v. Thornton, 309. 

2. Same.—The statute of frauds is a defense which must, generally, be set 
up by plea or answer; but, when the bill clearly shows on its face that 
the contract sought to be enforced is obnoxions to the statute, a de- 
murrer is the more appropriate mode of taking advantage of it. 
Bolling v. Munchus, 558. 

3. Recital of consideration.—Under the provisions of the statute of frauds 
(Code, § 2121), a failure to express the consideration, or, rather, to 
show the existence of a valuable consideration, is as fatal to the validity of 
the agreement, as would be the failure to reduce it to writing; and where 
the promise is to pay or answer for the past-due debt of another person, it 
must be shown to be supported by a new and distinct consideration ; 
but the statute is satisfied, whenever a valuable consideration is ex- 
pressed, however small or insignificant it may be in point of fact. Jb. 
558. 

4. Same; want of consideration, and how shown.—Under a bill to foreclose a 
mortgage, which imports a consideration, the statute (Code, § 3035) 
being equally applicable at law and in equity, the want of consideration 
is an affirmative defense, the burden of proving which rests on the de- 
fendant ; and it must be made by plea or answer, unless the want of 
consideration clearly appears on the face of the bill. Jb. 558. 

6. Same; sufficiency of consuleration.—The recital of the payment of one 
dollar, the receipt of which is acknowledged, as the consideration of a 
mortgage, is sufficient to answer the requirements of the statute of 
frauds, under a bill to foreclose. Jb. 558. 

6. Partial payment by executor, who is also devisee.—A partial payment by a 
sole executor or administrator prevents the ranning of the statute of 
limitations, as against the personal assets ; but, under the operation of 
the statute of frauds (Code, § 2121), it would not have that effect as 
against his interest in lands devised. Starke v. Wilson, 576. 


FRAUDULENT CONVEYANCES. 


1. Voluntary conveyauce.— As against the existing creditors of the grantor, 
a voluntary conveyance is constructively fraudulent and void. Feilows 
v. Lewis, 343. 

2. Same ; who may impeach.—Under the statute of frauds (Code. § 2124), as 
judicially construed, a voluntary conveyance is void as aguinst existing 
creditors ; and a person whose liability is contingent, or accrued on a 
contract which was in existence when the conveyance was made, is held 
to be within the protection of the statute. Fearn v. Ward, 33. 

+ Fraudulent and volwidary conveyances; who may assail.—A traudulent ox 
voluntary conveyance is valid and operative as between the parties, and 
can only be assailed by a créditor of the grantor, or a purchaser from 
him. Means v. Hicks, 241. 

» Same ; liability of such grantee, and defenses by him.—The theory on which 
a creditor of the deceased grantor may maintain a bill in equity against 
the fraudulent or voluntary grantee, is that he is an executor de son tort; 
and he may set up any defense against the asserted claim or demand, 
which might be made by the decedent himself, if living, or by his right- 
ful personal representative. Jb. 241. 

. Same; when creditor may come into equity.--The creditors of a deceased 
debtor may come into equity, to reach and subject property fraudulent- 
ly conveyed by him in bis life-time, whenever there is a deficiency of 
assets in the hands of his personal representative, without first exhaust- 
ing their legal remedies. Fellows v. bok 343. 

6. Zwo writings construed as one; registration of conveyance reserving benefit 

to grantor.—A conveyance of lands purporting to be executed ‘‘in con- 
sideration of a certain contract in writing this day entered into between” 


wo 


~ 
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the grantor and the husband of the grantee, and the said written con- 
tract, relating to the same subject-matter, are to be construed together 
as one entire contract and transaction ; and if the deed is absolute and 
unconditional, while the written contract reserves to the grantor a sub- 
stantial benefit and interest, the failure to record the latter avoids the 
conveyance as to existing creditors Jb. 343. 

7. Voluntary conveyance of homestead.—A voluntary conveyance of his home- 
stead by a debtor is not constructively fraudulent as to his creditors, 
since they can not be injured by it; but, on his déath, unmarried, leav- 
ing neither wife nor child, the right of exemption ceases, and the pro- 
perty may then be subjected by his creditors. Jb. 343. 

8. Fraudulent transfer of note.—It is no defense to an action at law by the 
transferree of a promissory note, against the maker, that the transfer 
was made with the intent to defraud the creditors of the transferror. the 
maker then being a creditor as surety on a contingent liability. Wood 
& Houston v. Steele, 436. 


GARNISHMENT. 


1. On judgment; whomay sue out.—When a surety paysa judgment rendered 
against him and his principal, and takes an assignment of it to himself 
(Code, § 3418), he may assert, either at law or in equity, any lien or 
right which might have been asserted by the plaintiff; and may, there- 
fore, sue out a garnishment on the judgment. Giddens v. William- 
son, 439. 

2. Dismissal by plaintiff.—A plaintiff, having sued out a garnishment on a 
judgment, may dismiss the proceeding, after answer filed denying any 
indebtedness, against the objection of the garnishee. (riel v. Loftin, 591. 


GIFT. 


1. Parol giftof lands, and possession under it.—When a son enters into the 
possession of lands, under a parol gift from his father, he is a mere 
tenant at will; and his possession, however long continued, does not 
become adverse, until asserted so openly and notoriously as to raise the 
presumption of notice to his father; and if, after the death of his father, 
he joins with the other administrators in obtaining an order for the sale 
of the lands, and becomes himself the purchaser at the sale, this is a 
distinct recognition of the father's title, and bis subsequent possession 
is held in subordination to it as purchaser. Boylcin v. Smith, 294. 

2. Construction of deed of gift; whether parties take by purchase or descent. 
Where lands were conveyed, by deed or gift, to the grantor’s son, with 
these words superaded, “but, should he die without a wife, or chil- 
dren, or child, then said lands shall pass according to the statutes of 
descent and distribution of the State of Alabama now in force”; and 
the grantee died, never having married ; held, that his surviving broth- 
ers and sisters took by purchase under the deed, and not by descent or 
inheritance irom him. Robinson v. LeGrand & G., 111. 

3. ** Heirs of the body ; when construed as words of purchase.—A deed of gift 
executed in 1848, by which property was conveyed in trust for the 
grantor’s married daughter ‘‘and the heirs of her body, for their support 
and the support of her children ; and at the lawful age of her youngest 
child, after her death, then the property to be equally divided among 
her children.” —creates an estate for life in the daughter, with remainder 
to her children as purchasers. May v. Ritchie, 602. 


As to the validity of voluntary conveyances, as against creditors, seo Fraup- 
ULENT CONVEYANCES. 


HABEAS CORPUS. 


1. What is revisxble by.—Unuder our statutes (Code, §§ 4961-2), as at com- 
mon law, the writ of habeas corpus is not a revisory remedy, and can 
not be made to answer the purpose of an appeal, certiorari, or writ of 
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error: when a judgment or sentence of another court is returned, as the 
cause of the petitioner’s detention or imprisonment, the jurisdiction of 
the court to render that judgment or sentence is the only matter that 
can be inquired into, and mere errors or irregularities in the proceed- 
ings are notavailable. Er parte Hubbard, 473. 


HOMESTEAD. See Exemptions. 
HUSBAND AND WIFE. 


1. Wife's statutory separate estate ; for what debts liable.—Under the statute 
which made the wife’s statutory estate liable ‘‘for articles of comfort 
and support of the household, suitable to the degree and condition in 
life of the family, and for which the husband would be responsible at 
common law” (Rev. Code, § 2376), it could not be made liable for a debt 
contracted by the husband, ‘for family supplies, moneys, and mate- 
rials, for the improvement and benefit of her separate estate.” Lee v. 
Sims, 248. 

2. Mortgage of wife's property.x—The uniform decisions of this court have 
settled the principle, that the wife can not, either alone, or jointly with 
her husband, mortgage her statutory separate estate for the debt of her 
husband : her power to mortgage ‘seems to be limited to securing the 
purchase-money for the particular land on which the mortgage is exe- 
cuted.” Ib, 248. 

3. Consent decree in chancery, vesting legal title to lands in wife, charged with 
husband’s debt.—A creditor of the husband having levied an attachment 
on a tract of land, the legal title to which stood in his name, and the 
wife having then filed a bill in equity against the creditor and ber hus- 
band, seeking to have a resulting trust in the lands established and 
declared in her favor; by mutual consent and agreement of all the 
parties, the matters in litigation were settled and compromised—a 
decree being rendered in the chancery suit, vesting the legal title to 
the land in the wife, as her statutory separate estate, while she and her 
husband executed a mortgage on it to the creditor, to secure the 
amount of the debt as reduced and admitted: J/eld, that while the 
mortyage could not be enforced against other lands conveyed by it, the 
legal title to which stood in the wife’s name, it was a valid incuwbrance 
on the land in controversy, for the amount of the admitted debt, in the 
nature of a vendor's lien for unpaid purchase-money ; that the wife, 
claiming the benefit of the compromise under the consent decree, takes 
the land charged with the lien for the admitted debt. Jb. 248. 

4. Alttorney’s lien on statutory separate estate.—Prior to the passage of the act 
approved March Ist, 1881, amending section 271] of the Code (Sess. 
Acts 1880-81, p. 36), professional services rendered by an attorney-at- 
law in defending the title to property belonging to tbe statutory separate 
estate of a married woman, were not chargeable upon her estate. 
Hinson v. Gamble & Bolling, 605. 

6. Liability of wife's statutory separate estate; how enforced.—The liability of 
& married woman’s statutory estate, for claims which are chargeable 
upon it, can only be enforced by action at law, and in the form pre- 
scribed by the statute. Jb, 605. 

6. Purchase of lands by husband for wife; vendor's lien.—When the husband 
purchase lands for the wife, takiag the title in her name, and assuming, 
as a part of the purchase-money, a debt which the vendor owes toa 
third person, the wite can not hold the land, and repudiate the promise 
to pay the debt, because she was ignorant of it when made, and her 
husband exceeded his authority as her agent in making it; though she 
might claim a rescission of the contract on that account. Curver v. 
Eads, 190. 

7. Burden of proof, as to contract sought to be enforced ; husband’s admissions, 
as evidence against wife.—The answers of husband and wife denying the 
alleged contract, sought to be enforced in the nature of a vendor’s lien, 
though not under oath, and expressed in equivocal terms, impose the 
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burden of proof on the complainant; and the subsequent admissions of 
the husband, as to the terms of the contract, are not competent evidence 
against the wife, when it is not shown that she had any connection with 
them. Jb. 190. 

8. Declarations in disparagement of title—The declarations of the husband, in 
disparagement of his own title, admitting that his wife had an equita- 
ble interest in lands which he had partly paid for with her moneys, 
made while negotiating an exchange of the lands, are admissible evi- 
dence tor the wife, against a subsequent purchaser at execution sale 
against the husband. Walker v. Elledge, 51. 

9. Decree in chancery against husband, decluring trust in land in favor of wife ; 
effect as evidence against creditor of husband.—A decree in chancery 
against the husband, declaring a trust ia favor of the wife in lands 
purchased and partly paid for with moneys belonging to her, and vest- 
ing the title in her to the extent of her moneys so used, is not evi- 
dence against a creditor ot the husband, who was not made a party to 
the suit, and whose debt was created before the bill was filed; conse- 
quently, when the wife seeks to enjoin an action at law by the creditor, 
founded on a purchase at execution sale on his judgment, she must 
prove the investment of her moneys in the land, without the aid of the 
decree. Tb. 51. 

10. Decree against married woman, or her statutory separate estate. —Although 
a personal decree can not be readered against a married woman, on a 
cause of action accruing during coverture, yet her coverture does not 
prevent the rendition of a decree against lands descended to her, for 
contribution to the other heirs on acccount of a debt of the ancestor 
which they have paid, Winston v. McAlpine, 377. 

11. Gontraets of married woman ; effect of statute and decree in chancery relieving 
of disabilities of coverture.—The statute authorizing the several chan- 
cellors, either in term time or vacation, on petition filed for that pur- 
pose, **to relieve married women of the disabilities of coverture, as to 
their statutory and other separate estates, so far as to invest them with 
the right to buy, sell, hold, convey and mortgage real and personal pro- 
perty, and to sue and be sued as femmes sole” (Code, § 2731), is an 
enabling statute, and only relieves of the disabilities of coverture to the 
extent specified; and neither the statute, nor a decree in chancery pur- 
suing its words, anthorizes such murried woman to make general con- 
tracts, or to bind herself personally by the execution of a promissory 
note on which she may be sued at law. Dreyfus v. Wolffe, 496. 

12. Statulory lien of material-men ; when enforced against wife's properly.—The 
statutory lien given to contractors, material-men, &c., for work done, or 
materials furnished (Code, §§ 3440-61), may be enforced against pro- 
perty held by a married woman as an equitable separate estate, the title 
being in a trustee for her use and benefit, when it is shown that the 
contract was made by her husbaud, with her knowledge, and without 
dissent or disapproval on her part, and that she has enjoyed the use and 
benefit of the work or materials, Schmidt & Smith v. Joseph, 475. 

513. Insurance on life of husband, for benefit of wife; object and purpose of statute, 
and limitation as to amount. —The statute authorizing the wife to procure 
or effect an insurance on the life of her husband (Code, §§ 2733-34), 
was intended ‘‘authorize an insurance on the lifeof a husband and 
father, for the benefit of his surviving wife and children, freed from the 
claims of his creditors”; and the limitation upon the amount of annual 
premiums which the husband may pay, $500, was intended to guard 
against the perversion of the statute to the injury of creditors. Fearn 
v. Ward, 33. 

14. Same; statute construed as exemption law; insolvency of husband.—The 
statute is in the nature of an exemption law, and must receive a liberal 
construction: the solvency or insolvency of the husband, when the 
premiums are paid, does not affect the validity of the policy; but a 
policy in favor of one only of several children is not within the letter 
or spirit of the statute. Jb. 33. 
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15. Same; validity against debts existing when statute was enacted.— As against 
debts or liabilities existing on the 15th February, 1867, when the statute 
authorizing such insurance was passed, it would operate as a retroactive 
exemption law, and a policy conforming to its terms would be subject 
to the claims of such creditors. Jb. 33. 

16. Ejuitable estate of wife ; by what words created.— Where lands are devised to 
a trustee, upon whom active duties are imposed, ‘ for the use, benefit 
and behoof of” the testator’s son, ‘‘during his natural life,” with the 
further provision, ‘‘that the rents and profits are to be discreetly used 
for the genteel and comfortable support and maintenance of said son, 
also for any family he may hereafter have”; on the subsequent marriage 
of the son, his wife would become entitled to a ‘ genteel and comfort- 
able support and maintenance” out of the rents and profits, and this 
she would hold as an equitable separate estate. Jones v. Reese, 134. 

17. Same; how charged or aliened.—As to her equitable estate, a married 
woman has the capacity of a femme sole, and may mortgage it for the 
security of her own or her husband's debts. Jb, 134. 

18. Appeal by married woman, without securily for cost.—The statute which 
authorizes an appeal by a married woman, without giving security 
for the costs, from auy judgment or decree “subjecting to sale her 
separate estate, or any part thereof” (Code § 3930), does not embrace a 
decree dismissing a bill filed by a married woman, by which she sought 
to fasten a trust on lands, the legal title to which was taken by the hus- 
band in his own name, on the ground that her funds were used in paying 
the purchase-money. Cahalan v. Monroe, Sinaltz & Co., 254. 


INDICTMENT. See Crarurat Law, 1, 2, 7, 13. 
INJUNCTION. See Cuancery, 5-8, 
INJUNCTION BOND. See Bonps, 1-4. 
INSOLVENT ESTATES. See Cuancery, 9-10. 


INSURANCE. 


1, Insurance on life of husband, for benefit of wife ; object and purpose of stat- 
ute, and limitation as to amount.—-The statute authorizing the wife to 
procure or effect an insurance on the life of her husband (Code, 
§§ 2733-34), was intended ‘‘to authorize an insurance on the life of a 
husband and father, for the benefit of his surviving wife and children, 
freed from the claims of his creditors ;” and the limitation upon the 
annual premiums which the husband may pay, 9500, was intended to 
guard against the perversion of the statute to the injury of creditors. 
Fearn v. Ward, 33. 

2. Same; statute construed as exemption law; insolvency of husband.—The 
statute is in the nature of an exemption law, and must receive a liberal 
construction : the solvency or insolvency of the husband, when the 
premiums are paid, does not affect the validity of the policy ; but a 
policy in favor of one only of several children is not within the letter 
or spirit of the statute. Jb. 33. 

3. Same; validity against debts existing when statute was enacted, —As against 
debts or liabilities existing on the 15th February, 1867, when the statute 
authorizing such insurance was passed, it would operate as a retroac- 
tive exemption law, and a policy conforming to its terms would be 
subject to the claims of such creditors. Jb. 33. 


INTEREST. 


1, On county bonds.—The special statute approved December 28th, 1868, 
authorizing the issue of bonds by Butler county and other counties 
therein named (Sess. Acts 1868-9, p. 505), expressly provides for the 
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issue of interest-bearing bonds ; and although they are made payable in 
five years, there is no indication of any purpose to prohibit interest 
after their maturity ; consequently, they, and the coupons attached, are 
governed by the principle, which allows interest as an incident to a 
debt after its maturity. Duniclin v. Caldwell, 461. 

2. On tares.—The uniform custom has been against the allowance of inter- 
est on taxes in default ; and without entering into the discussion of the 
question, the court declines to gward interest on the back taxes in con- 
troversy in thiscase, Perry County v. Railroad Co., 391. 


JUDGMENTS AND DECREES. 


1. Amendment of decree, nunc pro tunc.—When the lands sought to be sub- 
jected by the bill are correctly descrived in the bill, but, by mistake, 
the government numbers are incorrectly designated in the chancellor’s 
decree ordering a sale, the decree may be amended at a subsequent 
term, nunc pro tune, by inserting the proper description. Taylor v. 
Harwell, 1. 

2. Assignment of judgment, to surety paying it; garnishment thereon, and claim 
of exemption.—When a surety pays u judgment rendered against him 
and his principal, and takes an assignment of it to himself (Code, 
§ 3418), he may assert, either at law or in equity, any lien or right 
which might have been asserted by the plaintiff; and may, therefore, 
sue Out a garnishment on the judgment, and resist a claim of exemp- 
tion which was not available against the plaintiff. Giddens v. William- 
son, 439. . 

3. Same; remedy against lands devised..—The statute is in derogation of the 
principles of the common law, and must be strictly construed as to the 
rights created by it. When a judgment is rendered against an executor, 
on a debt due by the testator, and is affirmed on appeal, against him 
and his surety on the supersedeas bond ; if the surety pays the affirmed 
judgwent, and takes an assignment of it to himself, he may, by bill in 
equity ulleging the insolvency of the executor, reach and subject any 
personal assets remaining unadministered in the hands of the executor, 
and also his individual interest in the estate, both lands and personal 
property ; but, as against the other devisees, they not being parties to 
the judgment, nor to the supersedeas bond, the lapse of six years after 
the payment of the judgment by surety, before filing a bill in equity to 
reach the lands devised, is a bar to any relief. Vunderveer v. Ware, 606. 

4, Entries in cause at term subsequent to rendition of final decree. — After a final 
judgment or decree has been rendered in # cause, and the term of the 
court has closed, the parties to the cause are discharged from further 
attendance; and an entry of payment, or satisfaction, as to one of the 
defendants, made at a subsequent term, is not binding upon a party in 
interest, nor evidence against him, when made without notice to him. 
Armstrong v. Harper, 523. 

5. Decree against married woman, or her statutory separate estate.—Although a 
personal decree can not be rendered against a married woman, on a 
cause of action accruing during coverture, yet her coverture does not 
prevent the renditian of a decree against lands descended to her, for 
contribution to the other heirs on account of a debt of the ancestor 
which they have paid. Winston v. McAlpine, 377 

6. Consent decree in chancery, vesting legal title to lands in wife, charged with 
husband’s debt,—A creditor of the husband having levied an attachment 
on a tract of land, the legal title to which stood in his name, and the 
wife having then filed a bill in equity against the creditor and her 
husband, seeking to have a resulting trust in the lands established and 
declared in her favor; by mutual consent and agreement of all the 
parties, the matters in litigation were settled and compromised—a 
decree being rendered in the chancery suit, vesting the legal title to the 
land in the wife, as her statutory separate estate, while she and her 
husband executed a mortgage on it to the creditor, to secure the amount 
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15. 


of the debt as reduced and admitted: Held, that while the mortgage 
could not be enforced against other lands conveyed by it, the legal title 
to which stood in the wife’s name, it was a valid iucumbrance on the 
land in controversy, for the amount of the admitted debt, in the nature 
of a vendor’s lien tor unpaid purchase-money : that the wife, claiming 
the benefit of the compromise under the consent decree, takes the lahd 
charged with the lien for the admitted debt. Lee v. Sims, 248. 

Decree in chancery against husband, declaring trust in land in favor of wife ; 
effect as evilence against creditor of husband.—A decree in chancery 
against the husband, declaring a trust in favor of the wife in lands 
purchased and partly paid tor with moneys belonging to her, and vest- 
ing the title in her to the extent of her moneys so used, is not evidence 
against a creditor of the husband, who was not made a party to the 
suit, and whose debt was created before the bill was filed ; consequently, 
when the wife seeks to enjoiu an action at law by the creditor, founded 
on a purchase at execution sale on his judgment, she must prove the 
investment of her moneys in the land, without the aid of the decree. 
Walker v. Elledge, 51. 

Settlement of accounts of deceased administrator ; admissibility and effect as 
evidence against sureties. —A decree reudered by the Probate Court, on 
final settlement of the accounts of a deceased administrator, by his 
personal representative, is, as to the sureties on his official bond. res inter 
alios acta, and evidence only of the fact of its rendition. Meuns v. 
Hicks, 241. 

Decree against surety ; admissibility against co-surety.—A decree in chanu- 
cery against one of the sureties on the official bond of a deceased ad- 
mivistrator, in favor of a succeeding administrator, founded on the 
default of the deceased administrator, is not competent or admissible 
evidence against a co-surety, who was not a party to the suit, to show 
the common liability of the sureties. Jb, 241. 

Conclusiveness of decree in chancery.—A decree in chancery, like a judg- 
ment at law, when rendered on the merits, is final and conclusive, not 
only as to the facts or issues actually decided, but as to all points neces- 
sarily involved in the matter adjudicated. McDonald v. Mobile Life 
Ins. Co., 358. 

Same.—Under a bill filed by a married woman, for the purpose of setting 
aside, as invalid, a mortgage executed by her as a femme sole, under 
authority of a special statute declaring her a free-dealer, a decree dis- 
missing the bill, rendered on a demurrer which went to the whole case, 1s 
conclusive as to the validity of the special statute, and estops her from 
attacking its constitutionality, in a subsequent suit to foreclose the mort- 
gage. Ib. 358. 

Same.—A decree in chancery in favor of the ‘complainant is conclusive 
as to his interest in the subject-matter of the suit; and in a subsequent 
action by him, or by a purchaser {from him, against a person who was 
a party defendant to the suit, the latter can not be heard to insist that 
the plaintiff had no interest in the claim on which the suit was founded. 
Cargile v. Ragan, 287. 

Judqment against executor after removal. —A judgment against an executor, 
in a suit commenced after his removal from office, does not bind the 
assets of the estate; but, if the suit was commenced before bis removal, 
the judgment would be binding on him personally, notwithstanding his 
removal pending the suit, whether valid or not as against the assets of the 
estate. (Gibbe v. Hodge, 366. 


Judgment against personal representative ; effect as against heir or deviseee. 


A judgment against the personal representative, on a debt contracted by 
the decedent, does not estop the devisee from setting up the statute of 
limitations, in defense of a suit in equity to subject the devised lands 
to the payment of the debt. Starke v. Wilson, 576. 

Judgment in favor of foreign executor or administrator.—A judgment 
recovered by such foreign executor or administrator, without a com- 
pliance with our statutory provisions, against a debtor here, though 
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his suit might have been defeated by a plea denying his authority to 
sue, is conclusive as between him and the debtor; but, as against an 
administrator subsequently appointed here, between whom and such 
toreign representative no privity exists, it is res inter alios acta; yet, if 
the money collected by the foreign administrator, under the judgment, 
has been applied as the domestic administrator would be compelled to 
apply it, the debtor may have relief in equity against the claim of the 
domestic administrator. Hatchett v. Berney, 39. 


16. Judgment on demurrer ; whether interlocutory or final.—An iuterlocutory 


17, 


18. 


_ 
a] 


20. 


bo 
to 


23. 


judgment, not pronounced on the merits of the case, overrnling a de- 
murrer to a petition for rehearing under the statute, ‘‘without prejudice,” 
is no bar to the interposition of another demurrer on the trial. Brock 
v. South & North Ala. Railroad Co., 79. 

When decree is final, and will support appeal.—Under a bill for contribution 
between two co-sureties, several defenses being set up by answer and 
cross-bill, alleging defendant’s discharge, a special agreement among 
the several sureties as to the extent of their respective liabilities, and 
the complainant’s liabflity to account for money or property received by 
him as trustee for all the sureties, —as to all of which matters tne evi- 
dence was conflicting ; a decree rendered on a hearing on pleadings and 
proof, in these words: ‘‘ Upon consideration, it is ordered that com- 
plainant is entitled to relief; and the matter is referred to the register, 
to ascertain and report, at this term, the amount paid by the complain- 
ant on the notes, with interest to date, and what one half of such amount 
may be, and the demrrrers to the cross-bill are overruled,” is not such 
a final decree as will support an appeal. Broughton v. Wimberly, 550. 

Lien of judgment.—Under our statutes (Code, § 3210), a judgment is not 
a lien on lands, and the lien of an execution attaches only from the 
time the writ is placed in the hands of the sheriff to be levied. Walker 
v. Elledge, 51. 

Allowance of vendor's lien by court of bankruptcy; when not conclusive on 
bankrupt.—The assignee of a note, given for the purchase-money of 
land, but showing on its face a waiver of the vendor’s lien, having filed 
& petition in the court of bankruptcy, after the allotment to the bank- 
rupt purchaser of a homestead exemption in the lands, asserting a ven- 
dor’s lien on all the lands., but not making the bankrupt himself a par- 
ty ; a decree declaring a lien in his favor is not binding on the bank- 
rupt, and does not affect his title to his homestead exemption. Walker 
v. Carroll, 61. 

Decree of sale by court of bankruptcy ; effect on bankrupt’s homestead exemp- 
tion. —The bankrupt’s title to his homestead exemption is not affected by 
a decree of the court of bankruptcy, rendered on the petition of the as- 
signee in bankruptcy, and ordering a sale of all the lands included in 
the bankrupt’'s schedule ; to which petition he was not made a party, 
and which was filed after his homestead had been set apart to him by 
the assignee. Jb. 61 

Order refusing injunction of sale; conclusiveness of.—The bankrupt having 
filed his petition, addressed to the judge of the District Court in bank- 
ruptcy, asserting his right of homestead exemption, and praying an in- 
junction of the sale under the decree ; which petition being overruled 
by the judge, and the injunction refused, was not farther prosecuted ; 
held, that this ruling did not amount to the dignity of res adjudicata as 
to the right of homestead. Jb. 61. 

Validity of probate decree as against administrator de bonis non. without 
notice ; how vacated.—On the settlement of the accounts of an executor 
or administrator who has resigned, the decree rendered is not void on 
its face, because the record does not affirmatively show personal notice 
to the administrator de bonis non, or an appearance by him ; but, if he 
in fact had no notice, and did not appear, the decree is void, and may 
be annulled and vacated, at his instance, in the court by which it was 
rendered. Hatcheit v. Billingslea, 16. 

Purchase under judgment of decree afterwards reyrsed.—When a party pur- 
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chases lands under a judgment or decree, whether he be the original 
plaintiff in the suit, or an assignee of the judgment or decree, he ac- 
quires only a defeasible title liable to be defeated by a subsequent rever- 
sal of the judgment or decree ; and this rule obtains, whether the rever- 
salis based on an amendable defect, or on one which is incurable. Me- 
Donald v. Mobile Life Insurance (o., 358. 


JURISDICTION. 


1. Of Probate Court.—In matter of administration. Hatchett v. Billingslea, 
16; Sims v. Waters, 442. 

2. Of justice of the peace.—Iu action of ejectment, or of unlawful detainer. 
Webb v. Carlisle, Jones & Co., 313. 


JUSTICE OF THE PEACE. 

1, Jurisdiction of action by purchaser of lands at lax sale.—The legislature can 
not confer on justices of the peace jurisdiction of actions involving the 
title to real estate, in the nature of actions of ejectment, though called 
an action of unlawful detainer; hence, the provision contained in the 
47th section of the act establishing a new charter for the city of Selma, 
which authorizes a purchaser of lands sold for unpaid city taxes to 
maintain an action of umlawfal detainer, before a justice of the peace, 
against a person who refuses to surrender the possession on demand, 
‘*for the recovery of the possession of the premises, and damages for 
the detention thereof” (Sess. Acts 1874-5, p. 376), is unconstitutional. 
Webb v. Carlisle, Jones & Co., 313 

2. Objection to jurisdiction of justice, on appeal.—When an action is brought 
before a justice of the peace, in a case in which he has no jurisdiction 
of the subject-matter—-as, an action involving the title to real estate— 
and his judgment is removed{by appeal, at the instance of the defendant, 
into the Circuit Court, that court may repudiate the cause, ex mero motu, 
without pleading, motion or proof; and any ruling by which that re- 
sult is attained, even if erroneous, conld not injure the plaintiff, or 
justify a reversal at hisinstauce. Jb. 313. 

3. Summary proceeding against constable; sufficiency of notice and motion.—In 
a@ summary proceeding against a constable and bis sureties, instituted 
before a justice of the peace, for a failure to levy an attachment (Code, 
§§ 3663, 3671), the notice mast briefly describe the process, stating when 
and by whom issued, the names of the parties, and when received by the 
constable ; and must aver that be tailed to execute it, whereby the plain- 
tiff lost his debt ; but it is not necessary to file a written motion in the 
justice’s court. Abrams v. Johnson, 465. 

4. Same; proceedings on appeal.—On appeal from the judgment of the justice 
in such proceeding, the case is required to be tried ‘according to equity 
and justice, withovt regard to any defects in the summons or other pro- 
cess before the justice” (Code, § 3121): consequently, defects in the 
notice are not available, and a written statement of the cause of action 
is not necessary. Jb. 465. 


LANDLORD AND TENANT. 


1, Abandonment of leased premises by tenant; lundlord’s remedies. —If the tenant, 
abandons the leased premises before the expiration of the term, 
the landlord may, at his election, at once enter, and determine 
the contract, and recover the rent due up to the time of the abandon- 
ment ; or he may suffer the premises to remain vacant, and sue on the 
coutract for the entire rent; but he can not take possession of the 
premises, and afterwards treat the contract as still subsisting, Rice v. 
Dudley, 68. 

2. Eviction by landlord defined.—An eviction by the landlord is not a mere 
trespass, but something of a grave and permanent character, done by 
him with the intention of depriving the tenant of the possession of the 
leased premises ; the question of eviction vel non depending on the 
facts, and being a fhatter for the decision of the jury. Ib. 68. 
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1. Bequest of rents, profits, or income of property.— An unqualified devise of 
the rents and profits of land, or an absolute gift of the profits or income 
of a chattel, is equivalent to an absolute devise or gift of the property 
itself, and passes the legal as well as the beneficial interest; but, when 
there is a mere power or direction to raise money for the payment of 
debts or legacies, out of the rents and profits of lands, whether it will 
charge the lands, or pass any power to raise the money by selling them, 
is a question of intention to be determined by the construction of the 
will. Taylor v. Harwell, 1. 

2. When pecuniary legacies are chargeable on land.—The general rule is, that 
pecuniary legacies are not chargeable on lands, unless the intention so 
to charge them is manifested by express words, or by fair implication; 
and although the courts are inclined to avoid a construction whick will 
leave children unprovided for, or debts unpaid, when the power or 
direction is intended to provide for children, or for the payment of 
debts, yet they are not eager to lay hold of circumstances to that end, 
but rather look to the particular framing of the trust and the intention 
of the instrument. Jb. 1. 

3. Pecuniary legacy payable out of accumulating prcfits of plantation in hands 
of trustee.—Where the testator devised and bequeathed a large planta- 
tion, with the slaves and other personal property on it, to a trustee, in 
trust for two infants, grand-children of his deceased wife; the property 
to be managed and controlled by the trustee for their benefit, with an 
annual allowance to them, ‘‘out of the profits of the said plantation,” 
of ‘such sums of money as, in his discretion, may be right, for their 
support and maintenance according to their condition in life; the 
balance of said profits, if any there be, to be invested in lands or 
negroes, at his discretion,” for their benefit; ‘and out of the profits of 
said plantation, when Fanny,” who was the half-sister of said grand- 
children, ‘‘arrives at the age of twenty-one, and not before, the said 
‘* trustee is to pay to her the sum of 35,000;” held, that the legacy to 
Fanny was payable out of the net profits of the plantation and other 
property during her minority, but was not charged on the lands; and 
the plantation having ceased to yield any surplus profits, in consequence 
of the emancipation of the slaves before she attained the age of twenty- 
one, the legacy to her failed. Jb. 1. 

4. Bequest in trust for debtor; when liable for debts.—Testator devised a plan- 
tation, with the slaves and personal property on it, to T., ‘‘in trust for 
Mary and William,” grand-children of his deceased wife, ‘subject to 
the following restrictions: the said T. is to mauage and control the said 
plantation and property for the benefit of the said Mary and William, 
and to make all the contracts that may be necessary in keeping up the 
said plantation, and to discharge all the proper debts which may accrue 
against it; he is to allow the said Mary and William, out of the profits 
of the said plantation, annually, such sums of money as, in his discre- 
tion, may be right, share and share alike, for their support and main- 
tenance according to their condition in hfe; and the balance of said 
profits, if any there be, after making said annual allowance to said 
Mary and William, he is to invest in lands, negroes, or other property, 
at his like discretion, subject to the conditions herein specified, for the 
use and benefit of the said Mary and William; and in no event is the 
principal of this bequest to be interfered with by any one, or parted with, 
or charged, except it be with the express assent of the said T., or by the 
express direction of the Chancery Court having jurisdiction for that 
purpose, on a case regularly brought before it.” Held, that William’s 
interest in the profits and in the corpus of the property, after he and 
Mary had each attained the age of twenty-one years, might be reached 
and subjected by bill in equity at the suit of his judgment creditors, 
Tb. 1. 

5. Same. —A beneficial interest, legal or equitable, in or to real or personal 
property, or in or to its income, rents or profits, can not be created by 
a devise or bequest, free from the power of the beneficiary to dispose of 
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it, or exempt from liability for the payment of his debt, unless it is con- 
ferred and is to be enjoyed joinily with others, in such maaner that a 
severance of the interests would be destructive of the purposes of the 
gift. Jones v. Reese, 134. 


6. Sume.—Under a devise and bequest ‘‘in trust for the use, benefit and 


behoof” of the testator’s son, then unmarried, ‘‘forand during bis 
natural life; the rents and profits to be discreetly used for his genteel 
and comfortable support and maintenance, also for any family he may 
hereafter have”; with a further direction for the investment of the sur- 
plus profits, and au inhibition of any liability for debts; the interests 
ot the son and of his wife, in the rents and profits during his life, are 
capable of separation from the interests of their children, and may be 
subjected to their debts. Jb, 134. 


7. Devised lands; title and rights of devisee.—When lands are devised, the 


title vests in the devisee from the moment of the testator’s death, sub- 
ject to the exercise of the statutory powers with which the personal 
representative is clothed for the protection ot creditors; and the devisee 
may alieo and convey his right and title to another, though the lands 
would remain liable for debts as before. Seott v. Ware, 174. 


8. Testamentary charge on lands, for education of child. —Where the testator 


devised his entire estate to his wife and daughter, to be divided equally 
between them when either of them married, but directed that the 
daugbter should receive a thorough education, ** without being an extra 
charge on the estate,” ‘‘ over and above her share at the final division 
and distribution of the estate”; held, that the expenses attending the 
education of the daughter—that is, ‘tuition, board (if proper as an 
incident), and other usual and necessary incidental expenses ” — were a 
charge upon the entire property, and should be first paid out of the 
rents, after deducting taxes and necessary repairs, before any portion 
could be allotted to the widow, or to a purchaser at exccution sale 
against her. Hill v. Jones, 214. 


9. De vise and bequest to two, to be divided on future event.—Under a devise and 


bequest to the testator’s widow and daughter, to be divided equally 
between them, and to be kept together until the marriage of one of 
them, the two take and hold as tenants in common until the division is 
made, Jb. 214. 


10. Devise io children, as tenants in common ; voluntary partition among them, 


before probate of will.—Held, re-affirming Goodman v. Winter (64 Ala. 
410), that a devise of all the testator’s estate, after payment of his debts, 
to his children, to be equally divided among them by amicable parti- 
tiou, the sons taking an absolute estate, aud the daughters an estate for 
life with remainder to their children, creates in them a tenancy in com- 
mon, until the property is divided among them as directed by the will; 
that when a partition was made, by amicablelagreement, and recorded as 
prescribed by the will, the share of each child vested in severalty, with- 
out any conveyance from the others; and that a partition before the 
probate of the will was valid and effectual, though the subsequent 
probate was indispensable, as furnishing legal and conclusive evidence 
of the title of the devisees. Doe, ex dem. Pope v. Pickett, 487. 


11. Foreign will; what lands pass by devise.—A will executed in Georgia, 


where the testator resided, devising all his ‘‘ property, real and per- 
sonal,” to his children, to be divided equally among them by amicable 
partition, and directing the partition to be recorded in the Superior 
Court of the county of his residence, shows an intention to pass lands 
situated in Alabama, and is effectual for that purpose when properly 
probated. Jb, 487. 


12. Sule of lands by executor as sole devisee, in payment of his own debts. —This 


court ‘*is not prepared to suy that an executor, who is sole devisee, can 
sell the lands devised, in payment of his own debts, and leave the debts 
of his testator unpaid”; but, as to the remedy of the creditors in such 
case, no opinion is intimated, Gibbs v. Hodge, 366. 


13. Devise of lands ‘‘after payment of debts.”—Under the doctrine established 
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by the courts of equity in England, a bequest or devise of property, 
‘‘after the payment of debts,” is an implied charge of the debts upon 
the property; but this doctrine is not recognized with us, since our 
statutes expressly charge the whole of the property with the payment 
of debts. Starke v. Wilson, 576. 

14. Partial payment by executor, who is also devisee.—A partial payment by a 
sole executor or administrator prevents the running of the statute of 
limitations, as against the personal assets; but, under the operation of 
the statute of frauds (Code, § 2121), it would not have that effect as 
against his interest in lands devised. Jb. 576. 

15. Meaning of ‘* children."—Where the will directed that the testator’s 
widow should be allowed to take, from his stock of merchandise 
directed to be sold, ‘‘such articles as she may want, and to any amount, 
for her use and the use of the children”; that the annual rents of the 
real estate, until the time appointed for the final division and distribu- 
tion, should also *‘ be turned over to her, for the support of her and the 
children,” besides an additional sum, ‘from other sources, to amply 
support her and the children and for the education of the children that 
have not been educated”; that all the money, proceeds of sale, &c., 
should be equally divided among his wife and children in 1890, and the 
real estate in 1891, after first giving to the younger children each a sum 
equal to that already advanced to the two oldest; held, that the pro- 
visions for the use and benefit of the children, before the final distribu- 
tion, were intended for all equally, and were not confingd to those who 
were or continued to be members of the family. Hollingsworth v. Hol- 
iingsworth, 321. 


LIEN. 


1, Definition of.—-At common law, a lien imported a right to retain the 
possession of property until a demand was satisfied ; but itis now of 
more extended signification, and designates all the various charges on 
land or personalty created by contract, or by law ; yet it never imports 
more than security. Mobile BD. & L. Association v. Robertson, 382, 

2. Statutory lien of material-men ; when enforced againat wife’s property.—The 
statutory lien given to contractors, material-men, &c., for work done, or 
materials furnished (Code, §) 3440-61), may be enforced against prop- 
erty held by a married woman as an equitable separate estate, the title 
being in atrustee for her use and benefit, when it 1s shown that the 
contract was made by her husbaud, with her knowledge, and without 
dissent or disapproval on her part, and that she has enjoyed the use 
and benefit of the work or materials. Schmidt & Smith v. Joseph, 475. 

3. Statutory lien for advances to make a crop.—A person who makes advances 
to another, whether in horses, mules, provisions, &c., or in money to 
purchase the same, to enable him to make a crop, the statutory regula- 
tions being complied with (Code, §§ 3286-88), has a lien on the stock 
so provided or bought, and on the crop raised ; which lien has a pref- 
erence over all other liens on the crop, except the landlord’s lien for 
rent andadvances. Flexner & Lichten v. Dickerson, 129. 

4. Lien of judgments and executions. —Under our statutes (Code, § 3210), a 
judgment is not a lien on lands, and the lien of an execution attaches 
only from the time the writ is placed in the hands of the sheriff to be 
levied. Walker v. Elledge, 51. 

5. Lien of atlorney, ses ATTORNEY at Law. 


LIMITATIONS, STATUTE OF. 


1. Limitation of action against railroad compuny, for injuries to stock.—Al- 
thongh the first section of the act approved February 3d, 1877, entitled 
** An act to define and regulate the responsibility of railroads for dam- 
ages to live stock or cattle of any kind” (Code, § 1710), bas been held 
unconstitutional, because it attempts to impose upon railroad corpora- 





702 INDEX. 


LIMITATIONS, STATUTE OF—Continued. 


tions an absolute liability for stock or cattle killed or injured, without 
any inquiry into the _—— of negligence or other fault (Zeigler v. 
S. &. N. Ala. Railroad Co., 58 Ala. 594); yet the provision contained in 
the second section of said act, which declares that “all claims for 
damages shall be barred unless complaint is made within six months’’ 
from the time of the injury (Code, § 1711), may well stand without any 
connection with the first section ; and being an enactment of later date 
than thestatute which imposed a limitation of sixty days (§ 1701), it is 
the statutory bar to actions against railroad companies for injuries to 
stock. South & North Ala. Railroad Co. v. Morris, 193. 

2. Same, for personal injuries. —A claim for damages against a railroad com- 
pany, on account of personal injuries, is not within the statute requiring 
claims for damages to be presented or sued on within sixty days after 
they accrue (Code, § 1791), but is governed by the general statute of 
limitations of one year (§ 3231). (Nicholson v. M. & M. Railroad Com- 
pany, 49 A la, 205, doubted, but adhered to.) M. & M. Railway Co. v. 
Crenshaw, 566. 

3. Fraud, as exception to statute of limitations.—Long before the adoption of 
the statute in reference to fraud and fraudulent concealment as an 
exception to the statutes of limitation (Code, § 3242 ; Rev. Code, § 2946 ; 
Code of 1853, § 2492), it was a settled doctrine of courts of equity, that 
when fraud had been concealed by a party against whom there was a 
cause of action, the statute of limitations did not begin to run in his 
favor, until the discovery of the fraud, or until the party aggrieved had 
had a redsonable opportunity of discovering it. Porter v. Smith, 169. 

4. Same,—The application of this principle to courts of law, as enunciated 
by Lord Mansfield in Bree v. Holbreck (Dougl. 654), though denied in 
New York, Virginia, and North Carolina, was supported by the weight 
of authority in the other States of the Union ; but, under the decisions 
of the courts adopting it, it was doubtful whether the time, necessary to 
complete the statutory bar, commenced to run only from the discovery 
of the fraud, or whether a reasonable time was allowed for bringing 
Suit. Jb. 169. 

5. <dme.—This being the state of the law before the adoption of the statute, 
as the legislature must be presumed to have known, the statutory limit 
of one year is prescribed as the reasonable time within which the 
aggrieved party, seeking to avoid the operation of the statute of limita- 
tions on the ground of fraud, or fraudulent concealment by the de- 
fendant, must institute bis suit. Jb. 169. 

6. Partial payment by executor, who is also devisee.—A partial payment by a 
sole executor or administrator prevents the running of the statute of 
limitations, as against the personal assets ; but, under the operation of 
the statute of frauds (Code, § 2121), it would not have that effect as 
against his interest in lands devised. Starke v. Wilson, 576. 

7. Statute of limitations as to trust for payment of debts.—To take a debt out 
of the operation of the statute of limitations, as against lands devised, 
even under the English doctrine, there must be a specific charge, or an 
express trust ; and that is the doctrine established by the later decisions 
of this court, which overrule, as to that point, the case of Darrington v. 
Borland, 3 Porter, 10. Jb. 576. 

e 8. Absence from State, in computation of time effecting statutory bar.—In the 
computation of the time necessary to effect a bar under the statute of 
limitations (Code, § 3234), the period during which the defendant has 
been absent from the State, is required to be deducted. Minniece v. 
Jeter, 222. 

9. Foreign statute of limitations, as defense here.—When a foreign statute of 
limitations is pleaded as a defense to an action here, as it may be under 
our statute (Code, § 3237), any exception in the foreign statute is also 
available in answer to the plea ; but our statute allows the bar of the 
foreign statute, only when the action is founded on a contract made or 
act done within the foreign jurisdiction, and the plea should aver that 
such is the fact. Jb. 222. 
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10. Partial payment, in avoidance of statutory bar.—A partial payment on a 
claim, made before the statute of limitations has effected a bar, is an 
admission that the debt exists, and obliterates all past time in the com- 
putation of the statutory bar; but, to have this effect, the party making 
the payment must intend its application to the debt, or must know and 
approve such application ; and where the money is sent by a third per- 
son, and nothing is said as to its application, or the purpose for which 
it is sent, it is a question for the jury, under the facts in proof, whether 
a partial payment or a gift was intended. Jb, 222. 

11. Statute of limitations, and staleness, as defense to bill for foreclosure. -When 
a mortgage has been delivered and duly recorded, the subsequent pos- 
session of the mortgagor is in subordination to the title of the mortga- 
gee, unless asserted as adverse and hostile so openly and notoriously as 
to raise the implication of notice; and a junior wortgagee, with full 
covenants of warranty, who is let into possession, can not set up the 
statute of limitations, or the staleness of the demand, in defense of a 
bill for toreclosure by the first, except under the same circumstances 
which would be available to the mortgagor himself. Elsberry v. Boykin, 
336. 

12. As to trust estates.—The statute of limitations, barring actions for the 
recovery of lands, applies equally to legal and equitable titles ; and 
when the trustee is barred, the cestui que trust is also barred. Love v. 
Love, 554. 

13. How pleaded in equity.—An allegation, in an answer to a bill in equity, 
“tbat this respondent has had the uninterrupted possession of said 
lands, claiming them as her own, with full knowledge on the part of 
the complainant, for more than sixteen years,” is a sufficient plea of 
the statute of limitations. Jb. 554, 

14. When available to devisee, against debt of ancestor.-—When a judgment 
has been rendered against an executor, on a debt due by the testator, 
and is affirmed on appeal, agaiust him and his surety on the supersedeas 
bond; if the surety pays theaffirmed judgment, and takes an assignment 
of it to himself, be may, by bill in equity, alleging the insolvency of 
the executor, reach and subject avy personal assets remaining unadmin- 
istered in the hands of the executor, and also bis individual interest in 
the estate, both lands and personal property; but, as against the other 
devisees, they not being parties to the judgment, nor to the supersedeas 
bond, the lapse of six years after the payment of the judgment by the 
surety, before filing a bill in equity to reach the lands devised, is a bar 
to any relief. Vanderreer v. Ware, 606. 


LIS PENDENS. 


1. Purchase pendente lite.—A purchaser of lands, pending a bill to enforce a 
vendor’s lien on them, is chargeable with constructive notice of the 
proceedings, and it is not necessary that he should be brought in as a 
party. Smith v. Conner, 371. 


LUNATICS, 


1. Necessuries furnished to person of unsound mind.-- A promissory note, given 
by a person non compos mentis, has no legal validity, although its con- 
sideration was necessaries furnished to him; yet, though the note is 
void, the price of such necessaries is a legal demand against bis estate. 
Davis v. Tarver, 98. 


MANDAMUS. 


1. When mandamus lies.—This court will not award a mandamus, when full 
relief can be had by appeal, writ of error, or otherwise. Hx parte South 
& North Ala. Railroad Co., 599. 

2. Same; ia matier of amendments.—The inproper allowance of an amend- 
ment to the complaint, being revisable on error or appeal, is not a good 
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ground for a mandamus; secus, as to the improper refusal to allow an 
amendment, Jb. 599. 


3. Same.—The past decisions of this court have carried the principle of in- 


terference by mandamus with the interlocutory orders and motions of 
inferior courts, quite as far as the court is willing to extend it ; and the 
inclination of the court now is, rather to restrain, than to enlarge this 
jurisdiction. Jb. 599. 


4. Same; approval of bond as security for costs. —In the matter of approving 


5. 


a bond, tendered to him as security for the costs of a contest of the 
election fora probate judge (Code, § 335), and deciding as to the suffi- 
ciency of the sureties, the circuit clerk is required to exercise quasi- 
judicial power ; and the exercise of this power will not be controlled by 
mandamus. McDuffie v. Cook, 430. 


To Commissioners’ Court.—To compel levy of tax. Caldwell v. Dunklin, 461. 


MORTGAGE. 


1 


5. 


6. 


Mortgage of future crop.—A mortgage of a crop which has not yet been 


planted conveys only an equitable title, which will not support detinue, 
trover, or trespass. Grant v. Stiener, 449. 

Verbal mortgage of future crop.—A verbal mortgage of a crop which has 
not yet been planted, though valid as between the parties, does not con- 
vey a legal title on which the mortgagee, without having acquired the 
possession of the crop, can maintain detinue or trover against a third 
person. (Dictum tothe contrary, in Brown v. Coats, 56 Ala. 439, declared 
erroneous.) Rees v. Coats, 256 

Mortgage of wife’s property.--The uniform decisions of this court bave 
settled the principle, that the wife can not, either alone, or jointly with 
her husband, mortgage her statutory separate estate for the debt of her 
husband; her power to mortgage *‘ seems to be limited to securing the 
purchase-money for the particular land on which the mortgage is 
executed.” Lee y. Sims, 248. As to her equitable separate estate, the 
rule is different. Jones v. Reese, 134. 

Same; under consent decree vesting legal title to lands in wife, charged 
with husband's debt--A creditorof the husband having levied an attachment 
on a tract of land, the legal title to which stood in his name, and the 
wife having then filed a bill in equity against the creditor and her 
husband, seeking to have a resulting trust in the lands established and 
declared in her favor; by mutual consent and agreement of all the 
parties, the matters in litigation were settled aud compromised—a 
decree being rendered in the chancery suit, vesting the legal title to the 
land in the wife, as ber statutory sepurate estate, while she and her 
husband executed a mortgage on it to the creditor, to secure the amount 
of the debt as reduced and admitted: Held,- that while the mortgage 
could not be enforced against other lands conveyed by it, the legal title 
to which stood in the wife’s name, it was a valid incumbrance on the 
land iv controversy, for the au.ouat of the admitted debt, in the nature 
of a vendor's lien for unpaid purchase-money : that the wife, claiming 
the benefit of the compromise under the consent decree, takes the lund 
charged with the lien for the admitted debt. Lee v. Sims, 248. 

Validity of mortgage to corporation. —Any corporation, public or private, 
has capacity, if not prohibited, to take a mortgage as security fora 
debt contracted in furtherance of the objects of its creation; and this 
principle extends to mortgages taken by trustees, who are by statute 
constituted a qu«si-corporation for particular purposes. Slate v. Rice, 83. 


Same; township trustees, under special statute authorizing collection and loan 


of moneys arising from sule of school lands.—Under the provisions of 
the special statute approved February 5th, 1858, requiring the comp- 
troller of public accounts to deliver to ‘‘the trustees of township four- 
teen (14), range thirteen (13),” in Lowndes county, the notes in his 
hands belonging to the said township, arising trom the sale of the 
school lands of the township; authorizing the trustees ‘to collect, 
sue for and recover the amount of said notes, in their corporate name, 
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or in the name of the State for their use”; and requiring them and their 
euecessors to lend out the money, when collected, ‘‘upon notes with 
two good and sufficient sureties, and to apply the interest arising 
therefrom to the objects for which said fund is intended” (Sess. Acts 
1857-8, p. 277); the trustees are created a quasi-corporation, and have 
power to take a mortgage from a sub-purchaser of the lands, including 
other lands, to secure the unpaid balance of the original purchase- 
money, which was secured by a mortgage given by the original pur- 
chaser for the indewnity of his sureties on the notes for the purchase- 
money; the former mortgage being cancelled, a part of the debt paid, 
and the new mortgage given to secure the unpaid balance, with the 
assent ot the trustees, by the terms of the contract between the pur- 
chaser and sub-purcbaser. Jb. 83. 

7. Delivery of mortgage.—Delivery is essential to the execution and operative 
effect of a mortgage, as of any other conveyance of lands; but the de- 
livery may be manifested by either words or acts, and no particular 
form is necessary in either case ; and when made to a third person, for 
the benefit ot the mortgagee or grantee, though without his knowledge, 
his assent and acceptance will be presumed, if it is beneficial to him, 
and imposes no duties or burdens on him. Hence, in this case, where 
the mortgagor acknowledged the deed, on the day of its date, before 
the probate judge, and left it with him for registration, and it was duly 
recorded ; heid, that this was sufficient to perfect the delivery, although 
the mortgagee never had possession of the deed, and did not know of its 
existence uutil after the death of the mortgagor. Elsberry v. Boykin, 336. 

8. Contract construed as mortgage.—In determining whetber a particular con- 
tract is a mortgage, a conditional sale, or the mere reservation of a 
right to purchase at a future time on specified terms, when the whole 
contract is not expressed in writing in clear and unambiguous words, 
each case must, of necessity, in a great measure depend on its own 
peculiar facts and circumstances; but, while the nature of the contract 
is a matter of fact, often difficult to ascertain, the legal conclusions to be 
drawn from the facts, when ascertained, are well defined and settled. If 
the transaction originated in negotiations for a loan, or security for an 
existing debt, the necessities of the debtor placing him at a disad- 
vantage, courts of equity incline, in doubtful cases, to construe the 
contract as mortgage, because that is less injurious in its consequences. 
But, the fact that the transaction thus originated, or that the relation of 
debtor and creditor existed between the parties, is not always con- 
clusive; since both the parties may intend not to create or to continue 
a debt, and there can be no mortgage where there is no loan or debt. 
Yet, when a conveyance of land is intended as security for a debt, 
whether pre-existing or contemporaneously created, a court of equity 
will hold it to be a mortgage, without regard to its form, and without 
any express agreement between the parties, but rather upon a general 
policy which they can not contravene; and it is not necessary that a 
note, bill or bond, or other independent evidence of the debt, should be 
taken, though the absence of it is a circumstance adverse to such con- 
struction, dependent for its weight upon the other facts and circum- 
stances with which it may be counected. Mobile B. & L. Association 
v. Robertson, 382. 

9. Same; contract between building and loan association and shareholder,—In 
this case, it was shown that a building and loan association, 
organized under the general law (Rev. Code, §§ 1755-61), and having 
power to make loans to its stockholders, secured by mortgage on real 
estate, and also to purchase and lease property to them, advanced 
money to one of its stockholders, or at his instance, in the purchase of 
a house and lot, taking the title to itself, and leasing it to him, at a 
stipulated annual rent, payable monthly; that the association covenanted 
to keep the premises insured, to the amount of the money advanced, 
and, in case of a loss, to apply the proceeds of the insurance to rebuild- 
ing or repairing for the benefit of the stockholder, who covenanted to 

(45) 
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13 


14. 


16. 
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pay taxes and repairs; that the privilege was reserved to the stockholdef 
to become entitled to a conveyance in fee, at any time during the con- 
tiuuance of the lease, on waking payment of the money advanced; and 
that on partial payments being made, not less than a specified sum, the 
insurance and rent should be proportionally reduced; and the contract 
was held to be, in legal effect, a mortgage, though the writing was in 
form a lease. Jb. 382. 

Consideration ; statute of frauds.-- Under a bill to foreclose a mortgage, 
which imports a consideration, the statute (Code, § 3035) being equally 
applicable at law and in equity, the want of consideration is an affirm- 
ative defense, the burden of proving which rests on the defendant; and 
it must be made by plea or answer, unless the want of consideration 
clearly appears on the face of the bill. ‘The recital of the payment of 
one dollar, the receipt of which is acknowledged, as the consideration 
of a mortguge, is sufficient to answer the requirements of the statute. 
Bolling v. Munchus, 558. 

Operation of mortgage by estoppel.—When a mortgage contains the usual 
words of conveyance, Which create the statutory covenants, the mort- 
gagor can not be heard to gainsay the title of the mortgagee, or to assert 
that he did not bave an alienable estate in the lands; and this rule also 
applies to a married woman, who joins with ber husband in a mortgage 
of lands, in which she has an equitable separate estate. Jones v. 
Reese, 134. 

Mortgage of homestead.— A mortgage of tbe homestead, if wanting in the 
essential element of the voluntary signature and assent of the wife, is 
a nullity: it passes no estate or interest in the Jand, and does not even 
operate by way of estoppel as against the husband, though founded on 
valuable consideration. Halso v. Seawright, 431, 

Sume.—The wife’s *‘ voluntary signature and assent,” which are essential 
to the validity of a mortgage of the homestead by tbe husband, are 
sufficiently shown, when she signs the mortgage with her husband, and 
her name is mentioned with bis in the concluding part of the instru- 
ment, though not elsewhere; but this effect can not be attributed to 
such signature, when it is expressly stated in the concluding part ¢ the 
deed that she ‘‘joins in this conveyance for the sole purpose of con- 
veying whatever right of dower she may have in and to the said pro- 
perty.” Long v. Mostyn, 543. 

Reformation of mortgage:—A court of equity will reform a mortgage, by 
correcting a mistake in the description of the land conveyed, when the 
mistake is clearly and satisfactorily proved, and it can be corrected 
without injury toan innocent purchaser. Dozier v Mitchell, 511. 

Same ; foreclosure, or confirmation of sale under power. —A mistake in the 
description of lands conveyed by a mortgage, when made to appear by 
satisfactory evidence, may be corrected by the decree of a court of 
equity, in like manner with auy other written instruments; and when 
the court has taken jurisdiction for that purpose, it may properly go on 
and decree a foreclosure of the mortgage; or, if the lauds have been 
sold under a power given by the mortgage, and bought in by the mort- 
gagee, and the mortgagor does not impugn the fairness of the sale, nor 
ask to have it set aside, the court may confirm the sale. McGehee v. 
Lehman, Durr & Co., 316. 

Confirmation of sale under power ; rents and profits.—When a sale of lands 
under a power ina mortgage, at which the mortgagee himself became 
the purchaser, is confirmed by the court, under a bill for the reforma- 
tion of the mortgage, or undera bill for an account and cross-bill for 
reformation and confirmation; such confirmation relates back to 
the day of sale, and the mortgagor can not claim the intermediate 
rents on the statement of the account; nor can he claim the rents of 
lands which were conveyed by the mortgage, but to which he had only 
an imperfect equity, and which have been recovered from the mortgagee 
under the superior outstanding title. Jb. 316. 

When junior mortgagee may come into equity.—A junior mortgagee may 
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file a bill in equity against the mortgagor and the senior mortgagee, 
asking an account of the mortgage debts, and a sale of the property for 
the payment of the suns ascertained to be due on them; and he may 
offer in his bill to redeem from the senior mortgagee, and have the pro- 
perty sold for the satisfaction of the entire amount then due to him, or 
have the property sold for both debts, and the proceeds of sale first 
applied to the older mortgage. Davis v. Cook, 617. 

Cross-bill by mortgagor, selling up usury.— Under such a bill by the junior 
mortgagee, the mortgagor may file a cross-bill, setting up usury m the 
first mortgage; and if, instead of filing a cross-bill proper, be sets up 
that defeuse in his answer, and asks that his answer may be held and 
treated as a cross-bill (Code, §§ 38U1--04), and it is so treated by the 
parties and the court below, without objection on that account, this 
court will not consider whether it falls within the terms of the statute. 
(Brickez, C. J., dissenting, held that a cross-bill would not lie in such 
acase.) Jb. 617. : 

Sule under power, by assiqnee,— When a mortgage of lands, or other con- 
veyxnce Intended to secure the payment of a debt, coatains a power of 
sale, ‘‘the power is part of the security” (Code, § 2198), ‘‘and may be 
exercised by any person, or the personal representative of any person, 
who, by assignment or otherwise, becomes entitled to the money 
thereby secured.” Buelly Underwood, 235. 

Same ; mortgage and secured note construed together.--When a mortgage of 
lands is attached to a crop-lien note, given to secure the same debt, 
bearing the same date, and attested by the same witnesses, the two 
instruments are, in legal effect, but one and the same; and under the 
operation of this statute, a transfer by the mortgagee of ‘ all the rights 
title and interest, in and to the within mortgage,” conveys the secured 
debt, and authorizes the assignee to exercise the power of sale as the 
mortgagee might have done. J b. 285. 

Same ; sale by foreign administrator.— But the statute applies only to 
domestic administrators, and to foreign domiciliary administrators who 
have had their letters recorded here, and given bond as required by our 
statutes (Code, §) 2637--40); and a sule by such foreign administrator, 
who has not complied with these requisitions, is absolutely void. Sloun 
v. Frothingham, 596. 

Acquiescence in sale under power.—Acquiescence for an unreasonable 
length of time in a sale under a power in a mortgage, which is merely 
voidable at the election of the derson who has the equity of redemption, 
will, if unexplained, operate as a coufirmation of the sale, and a 
waiver of all objections to it; but, when the sale is absolutely void, 
such effect will not be attributed to acquiescence, or a failure to seek 
redemption, uutil after the expiration of the period prescribed as a bar 
by the statute of limitations. Jb. 593. 

Tender, or offer to do equity, by party asking redemplion.—When subse- 
quent purchasers or incumbrancers file a bill in equity, against the first 
mortgagee and a purchaser under him, asking an account and redemp- 
tion, and not denying that there is a balance due on the mortgage debt, 
they must make a tender in the bill,or offer to pay whatever balance may 
befound due. Smith v. Conner and Wife, 371. 

Purchase at sale under power in mortgage; equitable relief against, at suit of 
subsequent incumbrancer.—As against a purchaser at a sale under a mort- 
gauge, who is not charged with knowledge of the state of accounts 
between the mortgagor and mortgagee, or with notice of any fraud, 
oppression, or other misconduct, practiced by the mortgagee, a subse- 
quent purchaser or incumbrancer is not entitled to an account and 
redemption, although he gave notice of his interest at the sale. Ib. 371. 

Purchase by mortgagee, at sule under poteer.—When a mortgagee sells 
under a power in the mortgage, and becomes hin.self the purchaser, the 
sale is liable to be set aside, at the election of the mortgagor, or a ‘unior 
mortgagee, seasonably expressed; and a bill in equity by the junior 
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mortgagee, asking an account and redemption, is an appropriate mode 
of manifesting his election. Down v. Hopkins, Allen & Co., 508. 

Same ; liability of mortgagee for rents and profits. —A mortgagee, in pos- 
session without a sale, is liable for rents and profits, under a bill to 
redeem by the mortgagor, or by a junior mortgagee; and the same rule 
must prevail, when he takes possession as purchaser at his own sale 
under a power in the morigage. Jb. 508. 

Purchase by mortgagee, at sale under power.—When a mortgagee becomes 
himself the purcbaser at a sale undera power contained iu the mortgage, 
the transaction is voidable, at the option of the mortyagor, seasonably 
expressed ; and if the mortgagee re-sell at a profit, the mortgagor may 
claim the benefit of the advance price, thereby ratifying the transaction, 
or, at his election, disaffirm and set aside the sale entirely ; but the two 
remedies are antagonistic, and he can not pursue them both at the same 
time. Dozier v. Mitehell, 511. 

Redemption ; charges, and taxes.—When «a mortgagor seeks a redemption, 
he is required to pay the mortgage debt, with interest, and lawful charges, 
which include taxes paid by the mortgagee ; and when he asserts his 
right of redemption, as he may, agatnsta sub-purchaser with notice, the 
oo; price paid on the re-sale does not euter into the account. 

b. 511. 

Same ; rents and profils.-—-In stating the account between the mortgagor 
and mortgagee (or sub-purchaser with notice), undera bill tor redemp- 
tion, the latter is chargeable, in ordinary cases, with the,tairand reasonn- 
ble rents and profits of the property during his possession, including 
therein a reasonable occupation reut for the portion of the premises 
held by himself, and sucb rents as he received from others, or failed to 
collect through fraud, willful default, or gross negligence ; but the rents 
are to be estimated upon the value of the property when he took pos- 
session, and not upon the increased value arising from improvements 
made by him. J. 511. 

Same; repairs and waste.--The mortgagee in possession is bound to make 
all reasonable and necessary repairs, and is responsible for any loss or 
damage caused by his willful default or gross neglect in this regard ; and 
also for voluntary waste committed by him, such as pulling down or 
improperly removing houses or buildings attached to the freehold. 1b. 

Same ; rents and improvements, as ugainst sub-purchaser.—A sub-purchaser 
who bought in good faith, though with notice, and held possession under 
color of title, is not chargeable, at the suit of the mortgagor seeking a 
redemption, with rent for more than one year before the commencement 
of the suit, by analogy to the statute which applies to actions at law 
(Code, § 2966); and he is entitled to compensation for improvements 
made, not exceeding the rents charged against him. /J/b. 511. 

Same; purchase at execution sale.—If the mortgagee, while in possession 
under his purchase at his own sale, also purchases the property at asale 
under an execution in favor of officers of court, against the mortgagor, 
in which the lands were misdescribed, he can not claima credit for the 
amount so paid, asanincumbrance. Jb. 511. 

Rents and profits as between morigagor and mortgagee.—When the mortga- 
gor is allowed to remain in possession after the law-day of the mort- 
gage, although default has been made in the payment of the secured 
debt, he is entitled to take the rents and profits to his own use, unless 
they are specifically pledged ; and the mortgagee can not assert a right 
to them, as a legal incident of the mortgage, although he may claim and 
intercept them by exercising either his legal or equitable remedies; tnat 
is, by notice to the tenant to pay the rents to him as they accrue, or by 
entry on the lands, or by recovering the possession by action at law, or 
by filing a bill for foreclosure, and having a receiver of the rents and 
profits appointed ; but merely filing a bill for foreclosure, without the 
appointment of a receiver, does not interfere with the mortgagor’s right 
to the rents and profits. Scott v. Ware, 174. 
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Receiver; when appointed under bill of foreclosure.—The appointment of a re- 
ceiver is not a matter of course under a bill for the foreclosure of a 
mortgage : to authorize such appointment, it must be clearly shown, by 
allegation and proof, that the mortgage security is inadequate, and that 
the mortgagor is insolvent ; or fraud, or imminent peril to the rights of 
the mortgagee, must be established. Jb. 174. 

Same ; under creditors’ bill, filed by mortgagee. —The wortgagee having filed a 
geveral creditors’ bill, against the executor and devisees of the deceased 
mortgagor, with others bolding under them ; alleging the insolvency of 
the executor, and that he was relieved by the will from giving any bond, 
and asking the uppointment of a receiver to take possession of all the 
property of the estate, including the mortgaged lands ; this does not 
tasten any lien on the rents and profits of the mortgaged lands, as in 
tavor of the complainant as mortgagee, nor in any way enure to his 
benefit as mortgagee ; since the possession of the receiver is taken and 
held for the benefit of the parties to the suit, and strangers can not claim 
any benefit from it. Jb. 174. 


36. Same; rents and profits in hands of receiver, after dismissal of bill.—Such 


bill having been dismissed on demurrer, because it showed that the 
complainant's debt was barred by the statute of limitations, but without 
prejudice to the rights of the complainant as mortgagee, the rents and 
profits in the hands of the receiver belong to the devisees, or to those 
who have succeeded to their rights ; and the mortgagee can not claim 
them in the hands of the receiver, nor intercept them by filing a bill to 
toreclose his mortgage. Jb. 174 


37, Adverse possession, as belween mortgagor and mortgagee. —When a mortgage 


38. 


has been duly delivered, the subsequent possession of the mortgagor 
is in subordination to the title of the mortgagee, unless asserted as ad- 
verse und hostile so openly xud notoriously as to raise the implication 
of notice; and a junior mortgagee, with full covenants of warranty, 
who is let into possession, can not set up the statute of limitations, 
or the staleness of the demand, in defense of a bill for foreclosure by 
the first, except.under the same circumstances which would be available 
tothe mortgagor himself. Elsberry v Boylcin, 336. 

Foreclosure of mortg ge; in what county bill must be filed.—A bill to foreclose 
a mortgage on lands must be filed in the county in which the land, ora 
material part thereof, is situated (Code, § 3760): but, where the lands 
ure situated in two counties, and are so described in the mortgage, a bill 
to toreclose, filed in one of those counties, does not on its face show a 
want of jurisdiction in the court. Bolling v. Munchus, 558. 


39. Payments to mortgagee, after nolice of transfer.—Whena mortgage is trans- 


ferrea as collateral security, and notice of such transfer is given to the 
mortgagor, payments subsequently made by him to the mortgagee are 
at his own peril; and when he claims a credit tor them, under a bill to 
foreclose by the transferrees, he assumes the burden of proving that 
they were mate by authority of the transferrees. Lehman Brothers v. 
MeQueen, 570. 


40. Entering satisfaction of mortgage ; sufficiency of demand.—Under the stat- 


41. 


ute which requires » mortgagee, ‘‘at the request of the mortgagor,” to 
enter on the record satisfaction of » mortgage which has been satisfied, 
and imposes a penalty for his failure or refusal to do so (Code, §§ 2222- 
23), it is sufficient if the request is made by the mortgagor's agent or 
attorney, duly authorized to make it. It is the duty of the mortgagee, 
when the mortgage has been satisfied, to enter satisfaction without re- 
quest ; and if he denies or doubts the authority of the agent or attorney 
by whom the request is made, he should place his refusal on that ground, 
and demand evidence of the authority. Bell & Bell y. Wilkinson, 
477. 

Usury.—When a mortgage is usurious, Dozier vy. Mitchell, 511; Mobile B, 
& L. Association, 382. 
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1, Averment of; in action against railroad company.— VM. & M. Railway Od. 
v. Crenshaw, 556. 


2. Contributory negligence ; negative averments as to.—-fb. 566. 

3. Sume; in case of child.—-Jb. 566. 

4. Same; in action for injuries to stock.--South & North Ala. Railroad Co. v. 
Williams, 74. 

5. Diligence required of railroad engineer.—Jb. 74, 


NUISANCE. See Cuancery, 7, 8, 48. 


OVERRULED CASES: wirxa Cases Liurrep, Expratnen, or DovurTED, 


1. Andrews v. Hobson, 23 Ala, 239, as to cross-bill in equity, limited and ex- 
plained by Davis v. Cool, 617. 
Bridges v. Cribbs, 41 Ala, 367, as to construction of bill of exceptions, 
overruled by Wallcer v. Carroll, 61. 
Brown v. Voats, 56 Ala. 439, dictum as to title conveyed by mortgage of 
future crop, overruled by Mees v. Coats, 256, 
Bullock v. Ferguson, 30 Ala. 227, as to damages in action on injunction 
bond, overruled by Bolling v. Tate, 417. 
. Crawford v. County Commissioners, MSS., as to taxation of national banks, 
overruled by Poliard v. Zuber, 629. 
. Darrington v. Borland, 3 Porter, 10, as to trusts for payment of debts, de- 
clared overruled by subsequent cases, in Starke v. Wilson, 576. 
. Ferguson v. Baber, 24 Ala. 402, as to damages in action on detinue bond, 
overruled by Bolling v. Tate, 417, 
. Kirksey v. Hardaway, 41 Ala. 330, as to canstruction of bill of exceptions, 
overruled by Walker v. Carroll, 61. 
. Melver v. Robinson, 53 Ala. 456, as to taxation of national banks, over- 
ruled by Pollard v. Zuber, 629. 
10. Nicholson v. M. & M. Railroad (o., 49 Ala. 204, as to limitation of action 
against railroad company, doubted but adhered to, in M. & M. Railway 
Co. v. Crenshaw, 566. 
11. Powell’s Adm’r v. Henry, 27 Ala. 612, as to liability of principal for unau- 
thorized act of agent, limited and qualified by VM. & .W. Railway Co. v. 
Jay, 113, 
12. Sumter County v. National Bank of Gainesville, 62 Ala, 464, as to taxation 
of national banks, overruled by Pollard v. Zuber, 629. 
13. Winston v. County Commissioners, MSS., as to taxation of national banks, 
overruled by Pollard v. Zuber, 629. 


PARTITION. 


1, Of lands, among devisees, before probate of will.—Held, re-affirming Good- 
man v. Winter (64 Ala. 410), that a devise of all the testator’s estate, 
after payment of his debts, to his children, to be equally divided among 
them by amicable partitiou, the sons taking an absolute estate, and the 
daughters an estate for life with remainder to their children, creates in 
them a tenancy in common, until the property is divided among them 
as directed by the will; that when a partition was made, by amicable 
agreement, and recorded as prescribed by the will, the share of each 
child vested in severalty, without any conveyance from the others ; and 
that a partition before the probate of the will was valid and effectual, 
though the subsequent probate was indispensable, as furnishing legal 
and conclusive evidence of the title of the devisees. Doe, ex dem. Pope 
v. Pickett, 487. 

2, Between tenants in common.—A purchaser of land from a tenant iu com- 
non, or under execution against him, is entitled to have a partition, as 
the tenant himself might have had ; but, if the property is held under a 
will, which prescribes the time when a division may be had, partition 
can not be made at an earlier day. Hill v. Jones, 214, 


> 


or 
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1. Retiring partner; who liable as. —When a merchant abandons his business, 
and allows it to be carried ou in his name by arelative, underauthority of 
the same revenue licenses, the same rule of liability applies, for debts 
afterwards contracted in his name, as in the case of a retiring partner. 
Nicholson v. Moog & Go, 471. : 

2. Sume; liability of.—A public advertisement, in the usual way, and to the 
usual extent, is sufficient to protect a retiriug partner against liability 
to new customers, with whom he has had no previons dealings ; but, 
as to persons with whom previous dealings have been had, notice of the 
dissolution or withdrawal must be specially addressed, or personally 
communicated to them; or it must be shown that they had adequate 
means of knowing the fact, Jb. 471. 

3, Same; error without injury, in charge to jury.—In an action against a retir- 
ing partner, when the evidence clearly shows that no notice whatever of 
the dissolution was given, either personally or by publication, a charge 
to the jury, instructing them that he was liable unless he gave public 
notice by advertisement, though erroneous, is no cause for a reversal, 
since it could have wrought no injury. Jb. 471. 


PAYMENT, 





1. Jo agent ; what operates as. Wailes v. Neal, 59. 

2. To foreign executor or administrator; when valid against domestic admin- 
istrator subsequently appointed. JZutchelt v. Berney, 39. 

3. Giving bill or note; when operates as payment. Day v. Thompson, 269. 

4. Payment by mortgagor, after notice of assignment ; when allowed. Lehman 
Brothers v. MeQueen, 570. 


PLEADING AND PRACTICE. 


1, Parties ; when assignee may sue.—The assignee of a contract which is 
assignable (Code, § 2099), aud which has been assigned to him by 
indorsement, may sue in his own name; and each successive assignee 
by indorsement may sue in his own name; and when there is an 
indorsement in blank, by one having the legal title, any subsequent 
holder may fill it up, and maintain an actiouin hisownname. Flexner 
& Lichten v. Dickerson, 72. 

2. Construction of pleadings.—All pleadings must be construed most strongly 
against the pleader, and when susceptible of two reasonable construc- 
tious, that construction will be adopted which is least beneficial to the 
pleader. City Council of Montgomery v. Hughes, 201. 

3, Joinder of case and trover.—A count in case may be joined with a count 
in trover, or added to the complaint by amendment. Rees v. Coats, 256. 

4. Sufficiency of complaint; contributory negligence.—Iu an action against a 
railroad company, to recover damages for personal injuries, it is not 
necessary that the complaint should negative contributory negligence 
on the part of the plaintiff, that being a matter of defense only. MM. & 
M. Railway Uo. v. Crenshaw, 566 

5, Same ; averment of neqligence.—Under the liberal rules of pleading recog- 
nized by the Code (§ 2978), *‘ when the gravamen of the action is the 
alleged non-ferasance or misfeasance of another, it is sufficient, asa 
general rule, toaver in the complaint the facts out of which the duty 
to act springs, and that the defendant negligently failed to do and per- 
torm, &c. ; aud it is not necessary to define the quo modo, or to specify 
the particular acts of diligence he should have employed.” Tested by 
this rule, the averments of negligence in this case are sufficiently certain 
and definite. Jb. 566. 

6. Demurrer ; specification of causes.—That the complaint ‘‘does not show 
such a state of facts as will entitle the plaintiff to recover,” is only a 
general demurrer, and is not sufficient under the statute (Code, § 3005), 
which requires the causes of demurrer to be ‘distinctly stated.” 7b. 556, 

. Same.—** That the complaint does not contain or set forth any facts 
which show that the plaintiff has a right to recover the damage claimed 
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8. 


10, 


11. 


12, 


13 


14, 


15. 


by him in this suit,” is not a sufficient specification of any cause of 
demurrer, as required by the statute. Brewer v. Watson, 88. 

Same; specification of causes.—‘**That the alleged accident, fraud or 
mistake, is not shown to have occurred without the fault of the pe- 
titioner,” is sufficiently definite under the statute (Code, ) 3005), as a 
specification of the causes or grounds of demurrer to the petition. 
Brock v. South & North Ala.- Railroad Co., 79 


. Pendency of former suit; when pleadabile nm abatement.—The pendency of a 


former suit between the parties, founded on the same cause of action, is 
good matter for a plea in abatement, unless the affidavit or process by 
which it was commenced was void. Minniece v. Jeter, 222. 

Replication to plea in abatement, of former suit.--Wheu the pendency of a 
former suit, founded on the same cause of action, is pleaded in abate- 
ment of an attachment suit, it is good watter fora replication to the 
plea, that the former attachment was issued by a person who was not a 
regular deputy-clerk, and who had no authority to issue it. Jb. 222. 

Foreign stutute of limitations, as defense here.—When a toreign statute of 
limitations is pleaded as a defense to an action here, as it may be under 
our statute (Code, § 3237), any exception in the foreign statute is also 
available in auswer to the plea ; but our statute allows the bar of the for- 
eign statute, only when the action is founded on a contract made or act 
done within the foreign jurisdiction, and the plea should aver that 
such is the fact, Jb. 222. 

Plea of usury.—In an action on a usurious contract, the defense of usury 
must be specially pleaded, and is not available uuder tue geueral issue. 
‘** Whether the defense of usury, in a case of this character” (un action 
for the recovery of specitic property conditionally sold by plaintiff to 
defendant, a promissory note being taken for the agreed price and for 
money lent), ‘*can be presented by a special plea setiing forth the facts, 
or whether the defendant must resort to equity for relief,” is a question 
not presented by the record. Bradford v. Daniel, 133. 

Statute of frauds; declaring on contract void under.—In declaring on a 
contract which is required to be in writing (Code, § 2121), it is not 
necessary to aver in the complaint that it was reduced to writing ; and 
although the complaint may show that the contract was not reduced to 
writing, the statute of frauds must be pleaded, or it will be held to have 
been waived. Ritch v. Thornton, 309. 

What errors avail, after judgment by default, or nil dicit.—Atter judgment 
by default, or by nil dicil, if the complaint coutains a substantial cause 
of action (Code, § 3158), formal defects are not available on error, 
Ib, 309. 

Verdict in excess of amount claimed.—When a verdict is rendered for a 
greater amount than is claimed, or greater than is actually due, the 
error may be cured on motion for a new trial, but is not available to 
reverse the judgment on appeal. Jb. 309. 


POWERS. 


1, 


Testamentary power ; construction and execution of.—Where the testator 
devised and bequeathed property in trust for the benefit of his son 
Thomas, and added, ‘‘ Should the said Thomas die, having made « will 
and testament in due form to be admitted to probate, I direct that the 
said trust ‘estate shall be handed over and disposed of in such 
manner as he shall by his said will have directed”; and the testatrix, his 
mother, by a subsequent will, after devising property in trust for him 
and his family, added, *‘My said son Thomas shall have the authority 
and power, by an instrument in writing, to order and direct in what 
manner, and to whom, and in what proportion the share or portion 
hereby bequeathed in trust for him shall be divided between his wife 
and children after his death”; held, that each of these powers was well 
executed by a will, by which Thomas devised the entire property to his 
wife and daugbter, to be divided equally between them when either of 
them married, and charged the entire estate with the education of the 
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danghter during her minority, over and above herinterest on a division. 
Hill v. Jones, 214. 

2. Execution of deed by trustee under power ; registration of acknowledgment and 
consent.— When a married wowman’s consent to the execution of a deed 
by her husband, as trustee for her and her children, is indorsed on the 
deed after its execution, and is acknowledged by her before a proper 
officer, it becomes a part of the deed, as if incorporated in it; and 
the deed and consent, each properly acknowledged and certified, being 
duly recorded within twelve months (Code, § 2154), a certified copy is 
competent and sufficient evidence of the indorsed consent, as well as of 
the deed. Murch v. England, 275. 

3. Same; sufficiency of consent.—Where lands are conveyed to the husband, 
in trust for the wife, with remainder to their children; and he is 
authorized to sell and convey, with the wriften consent of the wife, and 
required to re-invest the proceeds of sale iu other property, to be held 
on the same trusts; a written acknowledgment by the wife, indorsed on 
the deed of the husband as trustee after its execution, that the sale was 
mude with ber full consent, and at her written request, which acknowl- 
edgment is duly certified (Code, ) 2215), shows a sufficient execution of 
the power. Jb. 278. 

4. Power of sale in mortgage; when assignee may exercise. —When a mortgage 
of lands, or other conveyance intended to secure the payment of a debt, 
contains a power of sale, ‘*the power is part of the security” (Code, 
§ 2198), ‘‘and may be exercise by any person, or the personal represen- 
tative of any person, who, by assignment or otherwise, becomes entitled 
to the money thereby secured.” Buell v. Underwood, 285. 

5. Same; mortgage and secured nole construed tugether.—Whben a mortgage of 
lands is attached to a crop-lien note, given to secure the same debt, 
bearing the same date, and attested by the same witnesses, the two 
instruments are, in legal effect, but one and fhe same; and under the 
operation of this statute, a transter by the mortgagee of ‘all the right, 
title and interest, in and to the within mortgage,” conveys the secured 
debt, and authorizes the assignee to exercise the power of sale as the 
mortgagee might have doue. Jb. 285. 

6. Same; sale by foreign administrator.—But the statute applies only to 
domestic administrators, and to foreign domiciliary administrators who 
have had their letters recorded here, and given bond as required by our 
statutes (Code, §§ 2637-40); and a sule by such foreign administrator, 
who has not complied with these requisitions, is absolutely void. Sloan 
v. Frothingham, 596. 


PRESU MPTIONS. See Evipence, 52-56. 
RAILROADS. 


1. Limitation of action against, for personal injuries.—A claim for damages 
against a railroad company, ou account of personal injuries, is not 
within the statute requiring claims for damages to be presented orsued on 
within sixty days after they accrue (Code, § 1701), but is governed by 
the general statute of limitations of ove year (§ 3231). (Nicholson vw, 
M. & M. Railroad Co., 49 Ala. 205, doubted, but adhered to.) .M. & M. 
Railroad Go. v. Crenshaw, 566. 

2. Same. in action for injuries to stock.—Althongh the first section of the act 
approved February 3d, 1877, entitled ‘ Au act to define and regulate the 
responsibility of railroads tor damages to live stock or cattle of any 
kind” (Code, § 1710), has been held unconstitutional, because it 
attempts to impose upon railroad corporations an absolute liability for 
stock or cattle killed or injured, without any inquiry into the question 
of negligence or other fault (Zeigler v. S. & N. Ala. Railroad Co., 
58 Ala. 594); yet the provision contained in the second section of said 
act, which declares that ‘‘all claims for damages shall be barred unless 
complaint is made within six months” from the time of the injury 
(Code, § 1711), may well stand without any connection with the first 
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3, 


4, 


section; and being an enactment of later date than the statute which 
imposed a limitation of sixty days (§ 1701), it is the statutory bar to 
actions against railroad companies for injuries to stock. South 
& North Ala. Railroad Co. v. Morria, 193. 

Altorney’s tax-fee, ussessed as part of costs against unsuccessful appellant; 
constitutionality of lac.—The sixth section of said act of February 3d, 
13877, which reqnires a reisonable attorney's fee, not exceeding $20, to 
be assessed by the court, as a part of the costs, against every unsuccess- 
ful appellant in such actions (Code, § 1715), is unconstitutional and 
void, being violative of tbat equality and uniformity of rights and 
privileges which, by the fundamental principies of the constitution, 
State and Federal, are secured to all persons, and creating anequal and 
unjust discrimination against a particular class of litigants. / b. 193. 

Burden of proof as to compliance with statutory regulations for running 
locomotives, &c..—In an action against a railroad company, for injuries 
to stock by its cars and engines, the onus is on the company to show an 
observance of all the statutory regulations (Code, §§ 1699, 1700), if the 
injary occured at any one of the places named in the statute; and the 
same principle also applies when the injury was caused by an obstruc- 
tion on the track of the road at any other place; that is, the injury being 
shown, and facts proved which, in the ordinary course of events, raise 
& presumption that some one or more of the active duties imposed by 
law on the person having charge of the train was called into requisition, 
the onus is on the defendant company to show tbat he did every thing 
required of him by law to prevent the injury. South & North Ala. Rail- 
road Co. v. Williams, 74. 


5. Policy of such statutory provisions.—The policy of these statatory pro- 


© 


10. 


visions is to relieve parties, suing in such actions, from the necessity 
ot calling the servants and agents of the railroad company as witnesses 
on questions involvjng their own negligence ; and this is effected by 
thus shifting the burden of proof. Jb. 74. 

Diligence required of railroad engineer.—Au engineer, in charge of a run-~ 
ning train on a railroad, should always be on the lookout for obstruc- 
tions, and when an obstruction is discovered, no matter when or where, 
should promptly resort to all means within his power, known to skillfal 
engineers, to uvert the threatened injury or danger : ‘less than this is 
not due diligence.” Jb. 74. 

Contributory negligence. —Plaintiff’s mule having broken loose and escaped 
from his driver, while camping by night near the highway, and while 
still loose jumped over the stock-gap of the railroad, into the plantation 
of another person, where he was run over and killed by the detendant’s 
cars, by night ; no question is presented as to the sufficiency of the fence 
or inclosure of the plantation ; nor can contributory negligence be im- 
puted to the plaintiff, either because his mule was loose, or because his 
driver was guilty of negligence in suffering it to escape. Jb. 74. 

Same, in case of child.—aA child can be required to exercise, not so much 
care and caution as a person of mature years, but only so much as may 
be reasonably expected of one of its age or capacity ; which is a matter 
to be determined by the peculiar circumstances of each case: what 
would be ordinary neglect, as towards a person of full capacity, might 
be gross negligence as towards a child. M. & M. Railroad Q. v. Cren- 
shaw, 566. 

Same ; sufficiency of complaint.—In an action against a railroad company, 
to recover damages for personal injuries, it is not necessary that the 
complaint should negative contributory negligence on the part of the 
plaintiff, that being a matter of defense only. Jb. 566. 

Same ; averment of negligence. —Under the liberal rules of pleading recog- 
nized by the Code (§ 2978), ** when the gravamen of the action is the 
alleged non-feasance or misfeasance of another, it is sufficient, as a 
general rule, to aver in the complaint the facts out of which the duty to 
act springs, and that the defendant negligently failed to doand perform, 
&c.; and it is not necessary to define the quo modo, or to specify the 











INDEX. 715 


RAILROADS — Continued. 


particular acts of diligence he should have employed.” Tested by this 
rule, the averments of negligence in this case are sufficiently certain 
and definite. Jb. 506. 

11. Special statute authorizing city of Montgomery to aid in construction of South 
& North Alabama Railroad ; omission of agreed propositions, lo be submitted 
to vole of citizens.—In the act approved December 7th, 1866, entitled 
**An act to authorize the city of Montgomery to aid in building and 
equipping the South & North Alabama railroad from Montgomery to 
Limekiln,” the failure to set out at length, or in substance, the proposi- 
tions which had been agreed on between the directors of the railroad 
and the city council, and on which a vote of the citizens was to be taken, 
under the provisions of said act, to ascertain whether aid should be ex- 
tended by the city to said railroad, does not affect the validity of the act; 
there being no constitutional provision then of force, und no prescribed 
mode of legislative procedure, which required their insertion, and the 
omission not causing any doubt or uncertainty in the act itself. Winter 
v. City Council of Montgomery, 403. 

12. Same; election by vole of citizens ; certificate of managers as to result-—Under 
the provisions of said act, the managers of the election, to be held for 
the purpose of testiug the sense of the citizens on tHe question of aid 
vel non, were appointed by the mayor, and were required by the act to 
certify to him the resnlt of the election ; but they were not constituted 
a special tribunal, clothed with the exclusive power of determining the 
result ; nor was their certificate the only evidence of the result which 
the city council conld receive, and upon which they could act. Hence, 
their failure to make such certificate, or the failure of the record of the 
proceedings of the city council to show that it was made, does not inval- 
idate the proceedings of the city council, nor affect the validity of the 
tax levied in accordance with the result of the election. Jb. 403. 

13. Same; levy of tax on veal estate only.—The grant of power to the city coun- 
cil by the terms of said act, the election having resulted in favor of aid 
to the railroad, ‘ttc levy such tax as may be necessary, upon the real 
and personal property in said city,” is a grant of legislative power ; and 
if it be held to require the imposition of a tax on all the property in 
the city, both real and personal, without any discretionary power to 
discriminate between them, a tax levied on real estate alone would not 
be void : the omission or failure to tax personal property also, equally 
with real property. would be a mere error, or irregularity, for which a 
tax-payer, if thereby injured, would have an adequate remedy by man- 
damus before payment of the taxes assessed against him. Jb. 403. 

14. Same; amount of aid voted and taxed.—The proposition submitted to the 
vote of the citizens, at the election held undersaid act, fairly construed, 
was, whether the city should issue its bonds in aid of the railroad ‘‘ to 
an amount not exceeding one million dollars”; and the election having 
resulted in favor of the proposition, the city council had a discretionary 
power as to the amount'of bonds to be issued, not exceeding one million 
dollars, and might confine the issue to five hundred thousand dollars. 
Tb. 403. 


As to taxation of railroads, see Taxation, AND TAXEs. 
RECEIVER. See Cuancery, 27-30. 
REHEARING AT LAW. 


1. When authorized.—The oversight of counsel,in the preparation or defense 
ot asuit, does not entitle the client toa rehearing after judgment, on 
the ground of ‘surprise, accident, mistake, or fraud, without fault on 
his part,” as those terms are used in the statute. Bloodv. Beadle, 103. 

2. Same.—When the ground relied on jor a rehearing would have been avail- 
able on motion for a new trial, the application must show a satisfactory 
excuse for the failure to make such motion, Jb. 103. 
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3. Same.—The absence of counsel in another court when a canse is regularly 
called for trial,j though necessitated by conflicting professional engage- 
ments, however urgent, does not entitle his client, as matter of right, 
to a statutory rehearing (Code, §$§3161-71), although it may, within the 
discretion of the primary court, be good cause for a new trial ; nor is 
the absence of the party himself excused, so as to render him ‘ without 
fault,” becaused be was informed by his attorney that no advantage 
wonld be taken of bis absence by the opposing counsel. Brock rv. South 
& North Ala. Railroad Co., 79. 

4. Judgment cn demurrer ; whether interlocutory or final. Jb. 7S. 


REWARD. 


1. Offer of reward for unknown felon.—The governor has no power, under 
the statute (Code, § 3976), to offer a reward for the ‘‘ unknown persons’ 
by whom a murder has been committed. Hungerford v. Moore, 232. 

SCHOOL LANDS. See Morraaces, 6. 
SET-OFF. 

1. By maker against payee of note; when available against assignee.—A bank 
debtor having transferred to the bank, as collateral security, a note held 
by him against a third person ; and his surety having paid the debt to 
the bank, and taken trom the bank, by agreement with bim, an as- 
signweut of the note beld as collateral ; held, iu an action on the note by 
the surety, that the maker could not set off a demand against the payee, 
or principal debtor, acquired after notice ot the transfer to the bank: 
that the assignment to the surety related back to the time when the note 
was transferred to the bank, against which subsequent equities could 
not be asserted. Lewis v. Fuber, 460. ° 

2. What demands are available at law.—A contingent liability, as surety for 
the plaintiff, is uot available as a set-off at law, since the defendant 
could not, at the commencement of the suit, maintain an action thereon. 
Wood & Houston v. Steele, 436. 

3. Equitable set-off.—The surety on an administrator's official bond, being 
indebted to his principal by promissory uote, on which a judgment at 
law has‘been rendered in favor of an assignee, may come into equity to 
enjoin the jadgment, and to establish au equitable set-off against it, on 
account of moneys which he has been compelled to pay as surety since 
its rendition, on averment and proof that the administrator is insolvent, 
aud that the note was transferred with intent to defraud his creditors. 
Ib. 436. 


SHERIFF. 


1. Competency to execute process:—Under the statute which was of force in 
1852 (Clay’s Digest, 159, § 2), a sheriff was incompetent to execute pro- 
cess, when he was ‘‘a party in interest;” but the incompetency did not 
extend to the levy of an execution in favor of his father-in-law, as the 
assignee of the judgment. Baucum & Jenkins v. George, 259. 


STATUTES. 


1. Statutes omitted from Code.—The act approved August 12, 1868, entitled 
‘An act to authorize Probate Courts to render decrees in certain 
cases” (Sess. Acts 1868, p. 44), not having been carried into the Code of 
1876, is not now of force. Hatcheit v. Billingslea, 16. 

2. Proof of foreign statute.—A mere statement in the bill of exceptions, 
“Tho plaintiff then read in evidence the statutes of Mississippi,” when 
the statutes referred to are not set out, and there is no agreement in 
reference to them, does not bring the statutes before this court.—Min- 
niece v. Jeter, 222. 

3. Constilulionality of statutes ; how determined by courts.—To justify the courts 
in pronouncing a statute void, it must be violative of some constitu- 
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tional provision, State or Federal, or must be an attempted exercise of 
power not legislative in its character, or of power committed to some 
other department of the government; but, whether the policy of the 
statute is sound, whether it will promote the public good, whetber it is 
in harmony with natural right and abstract justice, and whether the 
legislature, in its passage, observed a care and caution commensurate 
with the importance of the interests and questions iuvolved,~-these are 
not judicial questions. Winter v. City Council of Montgomery, 403. 

4, Presumption in favor of constitutionality of statute-—When the constitu- 
tionality of a statute is assailed, the court will indulge the presumption 
of its constitutionality, until clearly convinced to the contrary; but, 
when part of a statute has been declared unconstitutional, this presump- 
tion will not be indulged in favor of the remaining portions.—South & 
North Ala. Railroad Co. v. Morris, 193. 

5. Statule partly unconstitutional.—Wheu part of a statute is unconstitutional, 
“if that which remains is complete in itself, and capable of being exe- 
cuted in accordance with the apparent legislative intent, wholly inde- 
pendent of that which is rejected, it.must be sustained.” Jb. 193.” 


SUBSTITUTION OF LOST RECORDS. 


1. Power of court.—Every court has the inberent power to substitute or 
supply its records, when they bave been lost or destroyed; but this 
power belongs only to the court whose records they were, and can not 
be exercised by an appellate tribunal, to which a cause or proceeding 
may have been removed by appeal or certiorari. Camden v. Bloch, 236. 

2, Same; special certiorari to perfect record ; continuance.—In such case, the 
substitution or amendment being made in the court below, while the 
cause is pending In the appellate tribunal, a special certiorari should be 
awarded to bring it up, and the cause should be continued, in the dis- 
cretion of the court, to permit the perfected record to be brought up; 
but the action of the court on the wotion for such continuance is not 
revisuble on error. Jb, 236, 


SUMMARY PROCEEDINGS. 


1, Against constable; for tailure to levy attachment, or to preserve property 
attached. Abrams v. Johnson, 465. See ConstTaBLe. 

2. Against county treasurer; when authorized. Caldwell v. Dunklin, 461. 
See County TREASURER. 


SURETIES. 


1. Liability of sureties.—In an action on a penal dond, the liability of the 
sureties is the same as that of the principal; and when they are sued 
alone on the bond, the fact that they are sureties should exert no influ- 
ence in the assessment of the damages. Bolling v. Tate, 417. 

2. Same.—The contract of a surety is strictly construed: the extent of his 
liability is that expressed in the instrament sigaed by him, or necessa- 
rily implied in the words used therein; and when he becomes bound 
for the acts or defaults of au officer, public or private, whose term of 
office is fixed by law, or prescribed by charter, grdinance, or by-law, 
and such specific term is recited in the bond, subsequent general words 
will not enlarge the term, or the obligation of the surety. City Council 
of Montgomery v. Hughes, 201. 

3. Same ; liability of sureties after expiration of term.—In an action on the 
official bond of a city clerk, which was dated the 5th January, 1872, 
recited his election on the 4th December, 1871, and was conditioned 
for the faithful discharge ot his official duties, the complaint averred 
that he entered into the office on the day of the date of the bond, ‘‘and 
coutinued to be and act as such clerk, under said bond, continuously 
thereafter until the 10th December, 1875; that he did not give, and was 
not required to give, during that period, any other official bond, and 
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4. 


5. 


that no successor to him was elected and duly qualified until the Ist 
January, 1876.” eld, that these averments, whether construed to 
mean that he was re-elected for an additional term during the interval, 
or that no election was held during the intervening period, did not show 
a liability on the sureties after the expiration of the official term fixed 
by the charter. Jb. 202. 

Contribution between sureties.—A surety may maintain a bill in equity 
against his co-surety, for contribution, although be has alsoa remedy 
by action at law. Broughton v. Wimberly, 579. 

Assignment of judgment, to surety paying it; rights and remedies of as- 
signee. Giddens rv. Wiiliamson, 439; Vanderreer v. Ware, 606. See 
ASSIGNMENT, 7, 8. 


TAXATION, AND TAXES. 


1, 


. 


9 


Assessment of taxes ; when statutory provisions are directory, and when man- 
datory.—As a general rule, statutory provisions, regulating the assess- 
ment and levy of taxes, are mandatory, when their object is the pro- 
tection of the tax-payer aguiust spoliation, or excessive taxation ; but 
regulatious designed for the information of the assessor, or other officer, 
and intended to promote dispatch, method, system and uniformity, in 
modes of proceediug, will be held merely directory, when the assess 
ment is so made and evidenced as to be understood ; and clerical and 
ministerial duties. also, the observance or non-observance of which do 
not injuriously affect the tax-payer, are merely directory. State Audi- 
tor v. Jackson County. 142. 

Assessment of raiiroad property ; apportionment by auditor. —Under the rev- 
enue law of 1868, which, so far as regards the assessment of the property 
of railroad corporations, continued in force up to and during the year 
1874, the provision contained in the 26th section, that the auditor shall not 
apportion the value among the several counties through which the rail- 
road runs, until tbe equalization shall have been made by the board ap- 
pointed tor that purpose, is mandatory, and any apportionment made 
prior to such equalization is null and void. Jb. 142. 

Sume ; board of equalization ; time of meeting, and proceedings of.—The 
provisions contuiued in the 26th section, requiring the board of equali- 
zation to meet at the office of the auditor on the Jd Wednesday in May 
annually, for the purpose of transacting their official business, is merely 
directory as to the day of meeting: the statute contemplates ex-parte 
proceedings by the board, makiug no provision for contests before them 
by the parties interested, and is not unconstitutioual on that account. 
(SOMERVILLE, J., dissenting.) Ib. 142. 

Proceedings of board of equalization; secondary evidence of record.—The 
provision requiring the board of equalization to ‘“ keepa record of their 
proceedings,” is mandatory, and such record is a condition precedent 
toa valid assessment and apportionment; but, to constitute a record, 
it is not necessary that the proceeding should be kept in a book : u wri- 
ting, or written memorandum, is sufficient ; and upou proot of its loss, 
or destruction, secondary evidence of its contents may be received and 
acted on. Jb. 142, 391. 

Same; presumptions in favor of reqularity.—In passing on the validity of 
proceedings for the assessment of taxes, the courts will indalge every 
reasonable intendment iu favor of their regularity; but, in the matter 
of the assessment of taxes by muauicipal corporations, the intendments 
are less liberal. Jb. 142. 

Same ; signing record by members of board ; presumptions in favor of proceed- 
ings. —The provision, contained in the 26th section, that the record of 
the proceedings of the board *‘shall be signed by all the members pres- 
ent,” is mandatory ; but, when the minutes show that all the members 
of the board were present when they commenced business, and yet the 
record is signed by only two of them, the courts will indulge the pre- 
sumption that the third had retired before the business was finished, the 
remaining members being a quorum. Jb. 142, 
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7. Same; proceedings of board; presumptions in favor of regularity of, as 
shown by certified transcript from auditor's office. —The only evidence in 
this case, as to the meetings and proceedings of the board of equaliza- 
tion, being contained in a “certified transeript trom the auditor's office,” 
by which he certified ** that the statement of the assessment of the said 
railroad company, for the years 1869 to 1874, hereunto attached, are 
true aud correct copies of the originals on file in this department ;” and 
which was udmitted without objection,. although it did uot appear to ve 
an exemplification by certified copy of what the records contained, but 
rather the resultant establisued tacts shown by them; and which set 
out what purported to be tue valuations placed on the property*by the 
board each year, sometimes reduciug the valuations contained in the 
sworn returns of the railroad Officials, sameiime reducing 1t, and once 
making no change ; it wus held, that the court, indulgiug every reasou- 
able intendmeut in favor of the regularity of the assessineut, would pre- 
sume that the board met each year, taut they kept a record Cf tueir pro- 
ceedings, wud that the record was sigued by each mewber wu was 
present, although these facts did not affirmatively appear from the 
transcript. Perry County v. divilroud Uo., 391. 

8. Same; report of radroad ofivials. —Tue 24th section of the statute requires 
the president aud secretary of eacu railroad compauy tv report uuuually 
to the auditor, under oatu, the tutal leugta of tueir road, and its total 
length iu this State, with the vaiae tuereof, including rigat of way, 
roud-bed, side-track, and main track, and also tue total length and 
value thereof in each county, together with the number aud value of ail 
engines, cars, and other roliing-stock. Lhe object of tnis provision 
wus tov obtalu a basis for the apportionment of tue railroad property 
betweeu this State and any other State iuto wuaich tos road umiyut rua, 
and also for the apportionment of that part lable to taxation bere 
among the several couuties through which itraus. But tue report or 
those officers is not conclusive on tag auditor, wor Is it a couditiou pre- 
cedent to a valid assessment aud apportivuwent by Lim, Stale Auditor 
v. Juckson County, 142, 

9. Same ; auditor's duties and powers in matter of assessment, —Under the pro- 
Visions of the statute, the auditor is the assessor of the property of rail- 
roads, and there cau be no valid apportionment uatil he has made tue 
assessment. He bas no authority to assess back taxes, or the omitted 
taxes ot former years; but be may at any time certify to the county 
assessor the ascertained value of tue railroad track in the county, and 
the proportionate value of the rolling-stock, whea tbe facts have been so 
ascertained, and shown by legal evidence, that he can determine this 
proportionate value by a clerical calculation, which is a mere ministerial 
act, and has nothing judicial init. Jb. 142. 

10. Same.—Under the provisions of the revenue law of 1868, which con- 
tinued in force, so far as regards the assessment of the property of rail- 
road corporations, up to and during the year 1874, the auditor was 
required to assess the property of railroads, assisted by the board 
of equalization in determiuing their values; and there could be no 
valid levy of a county tax, until such assessment had been made, and 
apportioned among the several counties; and although the auditor has 
no authority to assess back taxes, or the omitted taxes of former years, 
he may at any time certify to the county assessor the ascertained valde 
of the railroad track in the county, and the proportionate value of the 
rolling-stock, when the facts have been so ascertained, and shown by 
legal evidence in his office, that he can determine this proportionate 
value by a clerical calculation, which is a were ministerial act, and not 
judicial in its character. Perry County v. Railroad Oo., 391. 

11. Liability of railroad property to county taxation, from 1869 to 1875,—The 
act approved February 9th, 1870 (Sess. Acts 1869--7U, p. 87), which 
attempted to relieve railroad corporations from county taxes, as therein 
provided, having been held unconstitutional by this court (Perry 
County v. Railroad Vo., 58 Ala. 546), their lability for such taxes during 
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the years 1869 to 1875, while that statute was supposed to be in force, 
necessarily follows, if proper proceedings were had, by the officers to 
whom the duties were by law confided, to ascertain and fix the amount 
of their respective liabilities. [b. 391. 


12. Levy of county taxes-—'The authority to levy county taxes is confided 


entirely to the Court of County Commissioners, who are clothed with a 
large discretion, and are presumed to be cognizant of the wauts of the 
county; and the county assessor is required to prepare and lay before 
them a book of assessments, und to enter all taxable property on the 
assessment rolls; yet bis failure to do this, or the omission of any tax- 
able property from the book or lists, does not invalidate the levy of the 
tax, nor relieve the omitted property from liability to it. J. 391. 


13. Same; county board of equalization.—The failure of the county board of 


equalization to meet on the 3d Monday in August, to equalize and 
correct the county assessment, as required by the 88th section of the 
law, does not affect the validity of the county levy; nor is its validity 
affected by the failure of the chairman of the board to certify to the 
equalized and corrected valuations as made by the board. Jb. 391. 


14, Same; meeting of Commissioners’ Court.—Under the said revenue law of 


1868, the Commissioners’ Court was required to meet, for the purpose 
of making a county levy, immediately after the adjournment of the 
county board of equalization ; and this time not being otherwise spec- 
ified, nor capable of definite designation, whenever the court met for 
that purpose, the statute made it a regular term for that service ; but, 
under the law of 1875, the court is required to make the county levy at 
its July term, and can only make it at that term, or at some other term 
to which it is then adjourned, or at some special term called for that 
purpose under the general law. Jb, 391. 


15. Auditor's certificate to county assessor; when necessary.—If it were pro- 


posed to collect the county taxes in this case through the county tax- 
collector, the court ‘* would be inclined to hold the auditor’s certificate 
to the county assessor,” as to the number of miles of track in the county, 
the proportionate value of the rolling-stock, &c., ‘‘a condition prece- 
dent to the right to make snch collection”; but, the railroad being in 
the hands of a receiver appointed by the Chancery Corrt, and petitions 
being filed in the cause by the county, asking that the receiver be 
ordered to pay the taxes, the court may require him to do so, the neces- 
sary facts being established, without the auditor's certificate. Jb. 391. 


16. Interest on taxes.—The uniform custom has been against the allowance of 


interest on taxes in default ; and without entering into the discussion 
of the question, the court declines to award interest on the back taxes 
in controversy in this case. Jb. 391. 


17, Tax sale of lands; auditor's certificate to purchaser, on redemption.—When 


lands have been sold for unpaid taxes, and bought in by the State, 
the auditor’s certificate to a person redeeming, which purports to 
** transfer all the right and title of the State secured by said purchase,” 
would probably be claim and color of title, as an element of adverse 
possession, but is not admissible evidence as a muniment of title, with- 
out other evidence showing a compliance with all the statutory pro- 
visions regulating and authorizing sales of lands for unpaid taxes. 
Boylein v. Smith, 294. 


18. Sale of lands for unpaid taxes, under municipal charter ; jurisdiction of justice 


of the peace, in action by purchaser.—The legislature can not confer on 
justices of the peace jurisdiction of actions involving the title to real 
estate, in the nature of actions of ejectment, though called an action of 
unlawful detainer ; hence, the provision contained in the 47th section 
of the act establishing 1 new charter for the city of Selma, which author- 
izes a purchaser of lands sold for unpaid city taxes to maintain an 
action of unlawful detainer, before a justice of the peace, against a per- 
son who refuses to surrender the possession on demand, “for the 
recovery of the possession of the premises, and damages for the deten- 
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tion thereof” (Sess. Acts 1874-5, p. 376), is unconstitutional. Webb v. 
Carlisle, Jones & Co., 313. 

} 19. National banies ; taxation by State. —As the power to tax necessarily involves 
the power to impede and defeat the operation of national banks, if not 
to destroy theif existence, the several States possess the constitutional 
power to tax them, only at the rate, in the manner, and on the condi- 
tions authorized by the acts of Congress, as the !aw-makiug power of the 
general government. Pollard ». Zuber, 628 

20. Same.—The power of the several States to tax these national banks is, by 
the express words of the act of Congress (U. S. Rev. Stat. § 5219), 
‘‘subject to the restriction, that the taxation shall not be at a greater 

rate than is assessed upon other moneyed capital in the hands of indi- 
vidual citizens of such State;” which restriction requires, and only 
requires, that the amonat of tax imposed, and the system of assessment 
applied to shares of stock in national banks shall be substantially the 
same as are imposed and applied to other moneyed capital generally. 
Ib. 628. 

21. Same; exemplion of State bonds ; deduction of indebtedness from ‘*money 
loaned and sotvent credits,” and for stock invested in other property. —The 
provision of the revenue law which exempts from taxation money in- 
vested in State bonds (Code, § 358, subd. 2), is sanctioned by the imme- 
morial custom of good faith, financial integrity, and public honesty, a vi- 
olution of which is not to be presumed to have been intended by Congress, 
and is not an unfriendly discrimination against capital invested in 
national banks ; but the provisions which authorize the tax-payer to 
deduct his indebtedness from the amount of ‘“‘ money loaned and sol- 
vent credits,” taxing only the excess, and exempt from taxation, of the 
‘capital stock of incorporated companies created under avy law of the 
State,” ‘‘such portion thereof as may be invested in property and taxed 
otherwise as property,” and limit municipal taxation upon such cor- 
porations (Jb. § 362, subd. 8, 10), in their operation upon moneyed 
capital, discriminate unfavorably against sbareholders in national 
banks, and are, to that extent, violative of the actof Congress. Jb. 628. 

2. Same.—Hence it follows that, prior to the passage of the act approved 
December 8th, 1880, providing for the taxation of shares in national 
banks (Sess. Acts 1880-81, pp. 7-8), there was no statute of force here, 
under the provisions of which a valid assessment of taxes could be made 
upon shares of stock in national banks; and whether that act is so 
framed as to harmonize existing provisions of the revenue law with the 
requirements of the act of Congress (U. S. Rev. Stat. § 5219), as judi- 
cially construed, is a question not presented by the record. Jb. 628. 

23. Injunction of illegal tax.—Tax-payers cannot enjoin in equity the collec- 
tion of a tax alleged to be illegal, unless there is some ground of 
equitable jurisdiction connected with the illegality. City Council of 
Montgomery v. Sayre, 564. 

24. Same; offer to pay or to do equity.—The bill in this case, seeking to enjoin 
the collection of an illegal municipal tax, is wanting in equity, because 
it shows that, after deducting the taxes alleged to be illegal, a balance 
remained of taxes legally due, which had not been paid nor tendered ; 
nor was it shown that the complainants had made any effort to separate 
the legal from the illegal portion ; nor does the bill contain any tender 
or offer to pay. Jb. 564. 

As to municipal taxation, under special statute, in favor of railroads, see RatL- 

Rroaps, 11-14. 


TENANTS IN COMMON. 


1. Devise and bequest to two, to be divided on future event.—Under a devise and 
bequest to the testator’s widow and daughter, to be divided equally 
between them, and to be kept together until the marriage of one of them, 
the two take and hold as tenants in common until the division is made. 
Ilillv. Jones, 214. 

(46) 
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2. 


Sale of lands under execution against tenant in common.—The interest of one 
tenant in common in lands may be sold under execution against him 
(Code, § 3209), before the time has arrived at which a division may be 
had under the provisions of the instrument creating the estate ; but the 
purchaser at the sale, while aqquiring the interest of the defendant in 
execution, takes it subject to any lawtul charge or incumbrance existing 
upon or against it by the terms of that instrument. Jb. 214. 


3. Partition between tenants in common, -A purchaser of land from a tenant in 


4, 


common, or under execution against him, is entitled to have a partition, 
as the tenant himself might bave had; but, if the property is held 
under a will, which prescribes the time when a division may be had, 
partition can not be made at an earlier day. Jb. 214. 

Devise to children, as tenants in common ; voluntary partition among them, 
before probate of will.— Held, re-affirming Goodman v.. Winter (64 Ala, 
410), that a devise of all the testator’s estate, atter payment of his debts, 
to his children, to be equally divided among them by amicable parti- 
tion, the sons taking an absolute estate, and the daughters an estate for 
life with remainder to their children, creates in them a tenancy in com- 
mon, until the property is diwided among them as directed by the will; 
that when a partition Was ‘made, by amicable'agreement, and recorded as 
prescribed by the will, the share of each child vested in severalty, with- 
out any conveyance from the others; and that a partition before the 
probate of the will was valid and effectual, though the subsequent 
probate was indispensable, as furnishing legal and conclusive evidence 
of the title of the devisees. Doe, ex dem. Pope v. Pickett, 487. 


TRIAL OF RIGHT OF PROPERTY. 


 e 


What title will sustain. —To enable a party to recover ip a statutory trial 
of the right of property, he must show a title on which he could sup- 
port trover, trespass, or detinue. Block Brothers v. Muas & Block, 211. 


TROVER. 


1, 


3. 


. 


5. 


What title will sustain action.—-A mortgage of a crop which has not yet 
been planted conveys only an equitable title, which will not support an 
action of trover. Grant v. Steiner, 499; Rees v. Coals, 256. (Overruling 
dictum in Brown v. Coats, 56 Ala. 439.) 

Joinder of case and trover.—A count in case may be joined with a 
count in trover, or added to the complaint by amendment. Rees v: 
Coats, 256. 

When action lies against fraudulent purchaser of goods.—When a person 
who is insolvent, or in failing circumstances, obtains goods on credit 
from a merchant, with no intention or reasonable expectation of paying 
for them, and without disclosing to the merchant his condition, or fur- 
nishing him the means of information; this is a fraud, which justifies 
the merchant in disaffirming the contract; and he may recover the 
goods, unless an innocent third person has acquired intervening rights. 
Loeb & Brother v. Flash Brothers, 526. 

Same, against sub-purchaser.—He may also maintain trover against a sub- 
purchaser, who is chargeable with notice of the fraud, and who ob- 
tained the goods from the original purchaser, at less than cost price, by 
giving credit on an antecedent debt. Jb. 526. 

Measure of damages.— As to the measure of damages in trover, the court 
adheres to the rule laid down in Jenicins v. MeConico, 26 Ala. 213: that 
is, if the thing converted has a fixed value, the measure of damages is 
that value.at the time of the conversion, with interest thereon at the 
discretion of the jury; and if the value is fluctuating, they may take its 
highest value at any time between the conversion and the trial; but it is 
error to restrict their discretion, by instructing them that they must 
allow the highest value. Jb. 526. 
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8. 


B. 


Testamentary trust; whether active or passive; estate of trustee.—When 
lands are devised to a trustee, for the use and benefit of the testator’s 
son, and of his wife and children, if he should marry and have chil- 
dren, and active duties are imposed on the trustee; although the son 
may take a beneficial interest susceptible of alienation, and lable to be 
subjected to the payment of his debts, the legal and equitable estates 
are not merged under the statute (Code, § 2185), but the legal estate 
continues in the trustee, commensurate with the necessities and exigen- 
cies of the trust. Jones v. Reese, 134. 

Resulting trust in lands ; exchange of tracls.—When a tract of land, bought 
by the husband with money belonging to the wife, is sold and ex- 
changed by him for another tract, the exchange does not affect her right 
to pursue ber money and fasten a trust on the lands received in the ex- 
change. Walker v. Elledge, 51. 

Seeret or resulting trust; against whom asserted. —A latent equity in lands, 
such as a right to charge them in equity with a resulting trust in favor 
of the person whose money was used in paying for them, can not pre- 
vail against “the title of creditors, or purchasers for a valuable consid- 
eration, without notice.” (Code, § 2200.) Jb. 51. 

Same ; who are creditors, and when chargeable with notice.--The term cred- 
itors, as used in this statute, means jadgment creditors having a lien; 
and if a suit is pending to enforce a trust in the lands when the lien of 
the creditor attaches, he is chargeable with constructive notice of it, and 
can not claim the protection of the statute. Jb. 51. 

Same ; rights of purchaser at execution sale—When a creditor purchases 

under his own execution, although be may be chargeable with con- 

structive notice of a latent equity or trast, he nevertheless acquires all 
the rights of the detendant, against whom the trust is claimed and as- 

serted, Jb, 51. 

wntracts with trustees ; when enforced against trust estate-—The contracts 

of trustees, thongh for the benefit of the trust estate, impose upon them 

a personal liability only, in the absence of statutory provisions to the 

contrary; but, when the trustee is also one of the beneficiaries of the 

trust estate, the person who has rendered services for the estate at his 
instance, and has obtained a judgment at law against him, with an exe- 
cution thereon returned unsatisfied, may, by bill in equity, reach and 

subject his interest in the trust estate. Dickinson v. Conniff, 581. 

Trustee’s power to erect improvements.—The principle is well settled, that 
a trustee may make necessary repairs, and should always be reimbursed 
for the cost of necessary improvements rendering permanent benefit to 
the trust estate, unless prohibited, either expressly, or by clear implica- 
tion, by the terms of the instrument creating the trust; but, when a 
testamentary trustee, being the testator’s widow, is authorized and di- 
rected to keep his estate together in her possession, and to apply the 
rents and profits to the support of herself and children, until the young- 
est attains its majority, with power to sell and re-invest in other prop- 
erty, she has no power to erect permanent improvements on a vacant 
lot, to the extent of four times its value. Jb. 581. 

Liability of trustee for rents or waste.—When a testamentary charge on 
lands, in favor of an infant, is enforced against a purchaser at sale under 
execution, as a trustee in invitum, he will not be charged with waste, nor 
with more rents than he actually received, except under circumstances 
which would authorize a similar charge against an express trustee. 
Hill v. Jones, 214, 

Execution of deed by trustee under power; registration of acknowledgment 
ard consent.—When a married woman’s consent to the execution of a 
deed by her husband, as trustee for her and her children, is indorsed on 
the deed after its execution, and is acknowledged by her before a proper 
officer, it becomes a part of the deed, as if incorporated in it; and the 
deed and consent, each properly acknowledged and certified, being duly 
recorded within twelve months (Code, § 2154), a certified copy is com- 
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petent and sufficient evidence of the indorsed consent, as well as of the 
deed. March v. England, 275. 


10. Same; sufficiency of consent.—Where lands are conveyed to the husband, 


in trust for the wife, with remainder to their children; and be is author- 
ized to sell and convey, with the -ritlen conaent of the wife, and re- 
quired to re-invest the proceeds of sale in other property, to be held on 
the same trusts; a written acknowledgment by the wife, indorsed on the 
deed of the husband as trusteé after its execution, that the sale was 
made with ber full consent, aud at her written request, which acknowl- 
edgment is duly certified (Code, § 2215), shows a sufficient execution of 
the power. Jb. 275. 


11. Statute of limitations, as to trust for payment of debis.—To take a debt out 


of the operation of the statute of limitations, as against lands devised, 
even under the English doctrine, there must be a specific charge, or an 
express trust; and that is the doctrine established by the later decisions 
of this court, which overrule, as to that point, the case of Darringionv. 
Borland, 3 Porter, 10. Starke v. Wilson, 576. 


12, Same; as applicable to trust estates.—The statute of limitations, barring 


actions for the recovery of lands, applies equally to legal and equitable 
titles; and when the trustee is barred, the cestui que (rust is also barred. 
Love v. Love, 555. 


13, Bequest in trust for debtor; when liable for debts.—A beneficial interest, 


legal or equitable, in or to real or personal property, or in or to its in- 
come, rents or profits, can not be created by a devise or bequest, free 
from the power of the beneficiary to dispose of it, or exempt from liabil- 
ity for the payment of his debts, ualess it is conferred and is to be en- 
joyed jointly with others, in such a manner that a severance of the in- 
terests would be destructive of the purposes of the gift. Jones v. 
Reese, 214; Taylcr v. Harwell, 1. 


14, Same.—Under a devise and beqnest ‘‘in trast for the use, benefit and be- 


hoof” of the testator’s son, then unmarried, ‘‘for and during his natural 
life; the rents and profits to be discreetly used for his genteel aud com- 
fortable support and maintenance, also for any family he may hereafter 
have;” with a further direction for the investment of the surplus profits, 
and an inhibition of any liability for debts; the interests of the son 
and of his wife, in the rents and profits during his life, are capable of 
separation from the interests of their children, and may be subjected to 
their debts. Jb. 214. 


USURY. 


Usury; when available as defense.—A usurious contract ‘‘can not be 
enforced except as to the principal,” and judgment must be rendered 
for the balance due after deducting all payments of interest (Code, 
§ 2092); but the statute applies only to actions on such contracts, and 
does not include actions for the recovery of specific property, where 
the contract is collaterally introduced as a muniment of title. Bradford 
v. Daniel, 133. 


2. Same; how pleaded.—In an action on a usurious contract, the defense of 


usury wust be specially pleaded, and is not available under the general 
issue. Jb. 133. 


3. Same; whether available at law or in equity.—“ Whether the defense of 


usary, in a case of this character” (an action for the recovery of specific 
property conditionally sold by plaintiff to detendant, a promissory note 
being taken for the agreed price and for money lent), ‘‘ can be presented 
by a special plea setting forth the facts, or whether the defendant must 
resort to equity for relief,” is a question not presented by the record. 
Ib. 133. 


4. Usury in mortgage.—A mortgage, given to secure an indebtedness of 


$438, for moneys and necessaries advanced to enable the mortgagor to 
make a crop during the current year, and conveying his entire crop of 
cotton and corn raised during the year, in addition to a tract of land, is 
not rendered usurious, by a stipulation binding the mortgagor to de- 
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liver twenty-two bales of cotton for storage and sale at two and a 
half per cent. commissions, or, in default thereof, to pay, as liquidated 
damages, One month's storage, at the usual rates, on the number of 
dales not delivered, and two and a half per-cent. on their market value ; 
the mortgagees being commission-merchants and warelonse-men, and 
the stipulation being in their usual course of trade, and tending to 
promote their regular business. Dozier v. Mitchell, 511. 

5. Sume.—A stipulation for the payment of monthly rent, in a contract 
between a building and loan association aud one of its stockholders, for 
the lease of a house and lot which the association had advanced the 
money to buy, taking the title in its own name, und binding itself to 
convey to him in fee on re-payment of the money advanced and ex- 
pended; will be held usurious, when the coutract is declared to be a 
mortgage at the suit of the stockholder, and the monthly rent reserved 
is fifteen per cent. of the amount advanced, Mobile B. & L. Association 
v. Robertson, 382. 

6. Cross-bill by mortyagor, setting up usury.—Under a bill by the junior mort- 
gagee, aguinst the senior mortgagee and the mortgagor, asking an ac- 
count and foreclosure by sale, the mortgagor may file a cross-bill, setting 
up usury in the first mortgage; and if, instead of filing a cross-bill 
proper, he sets up that defense in his answer, and asks that his answer 
may be beld and treated as a cross-bill (Code, §¥ 3801-04), and it is so 
treated by the parties and the court below, without objection on that 
account, this court will not consider whether it falls within the terms of 
the statute. (Bricke.t, C. J. dissenting, held that a cross-bill would not 
lie in such a case). Davis v. Covk, 617. 


VENDOR AND PURCHASER. 


1, When title to goods passes by contract of sale.-—A bill of sale purporting to 
convey, by present words, * the whole of my stock of general merchand- 
ise in my store, of every character and description, reserving and ex- 
cepting therefrom the amount of $1,000 worth of said merchandise, 
personal property, which is hereby selected by me, as a resident of said 
State, as exempt to me under the laws of Alabama, and which personal 
property, to the amount of $1,000, is not hereby conveyed,” is a mere 
exegutory agreement, and passes to the purchaser no title to any part of 
the goods, until the vendor bas selected the portion reserved as exempt. 
Bloele Brothers v. Maas & Block, 211. 

2. Fraud by purchaser, in buying goods.—When a person who is insolvent, 
or in tailing circumstances, obtuins goods on credit trom a merchant, 
with no intention or reasonable expectation of paying for them, and 
without disclosing to the merchant his condition, or furnishing him 
the means of information; this is a iraud, which justifies the merchant 
in disafficming the contract; and he may recover the goods, unless an 
innocent third person has acquired intervening rights. Loeb & Brother 
v. Flash Brothers, 526. 

3. Same; when contract is complete, —A retail merchant in Montgomery, 
Alabama, applied to a wholesale merchant in New Orleans, for a bill of 
goods on thirty days’ credit, and was required to furnish a reference as 
to bis commercial standing; and the reference being unsatisfactory, the 
credit was refused by letter, unless a good acceptance was given; but a 
part of the goods had already been shipped by mistake, and the mer- 
chant in Montgomery acknowledged their receipt by letter, with instruc- 
tions to draw on him for the money at thirty days; and the New Orleans 
merchant drew accordingly, and forwarded the draft by letter. eld, 
that the contract of sale was consummated by the writing and forward- 
ing of this letter, and that the vendor could not, on these facts standing 
alone, disaffirm the contract, and reclaim the goods; but, if the pur- 
chaser was at the time insolvent, and did not intend to pay for the goods, 
or had no reasonable expectation of doing so, this would constitute a 
fraud, for which the vendor might disaffirm the contract. Jb, 526. 

4. Same; proof of fraud.—Held, also, that the transfer of the goods by the 
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purchaser, without taking them into his possession, by agreement made 
before their arrival, to another merchant, to whom he was indebted, at 
less than cost price, was not in the regular course of business, and 
tends to show that, when he bought them, he did not intend or expect 
to pay forthem Jb. 526. 


5. Same ; liability of sub-purchaser, in trover.—Held, also, that the vendor 


© 
$ 


10. 


11. 


13. 


14. 


might, on these fucts, maintain trover against such sub-purchaser; and 
that the latter, having only given credit for the agreed price on his 
eXisting debt, could not claim to be a Lona fide purchaser for valuable 
consideration. Jb. 526. 


. Ratification of sale, by vendor.—A ratification of the sale of goods, on the 


part of the vendor, under the facts above stated, will not be inferred, 

trom the fact that, on receiving the purchasers accepted draft, he 

indorsed and transterred it to a bank, unless such trausfer was made 

7 full knowledge of the fraud which had been perpetrated on him. 
b. 526. 


. Purchase pendente lite ; parties to bill to enforce vendor's lien. —A purchaser 


of lands, pending a bill to enforce a vendor’s lien on them, is charge- 
able with constructive notice ot the proceedings, and it is not necessary 
that he should be brought in as a party; and if his rights accrued before 
the filing of the bill, whether the failure to make him a party to the 
snit would, of itself, avoid the decree rendered, is left an open question. 
Smith v. Conner, 371. 


- Purchase under judgment or decree afterwards reversed.—When a party 


purchases lands under a judgment or decree, whether he be the original 
plaintiff in the suit, or an assignee of the judgment or decree, he 
acquires ouly a defeasible title, liable to be defeated by a subsequent 
reversal of the judgment or decree ; and this rule obtains, whether the 
reversal is based on an amendable defect, or on one which is incurable. 
McDonald v. Mobile Life Ins. Co., 358. 

Purchase at execution sale.—When a creditor purchases under his own 
execution, although he may be chargeable with constructive notice of a 
latent equity or trust, he nevertheless acquires all the rights of tne de- 
fendant; against whom the trust is claimed and asserted. Walker v, 
Elledge, 51. 

Sule by register in chancery; waiver of irreqularities,—Objections which 
might be urged against the confirmation of a sale by the register—-as, 
that it was wade at an improper time or place—are waived, if not made 
before the confirmation of the sale, and can not afterwards be set up, 
in An action at law by the purchaser, or one claiming under him, to 
impeach the validity of the sale. Curgile v. Ragan, 287. 

When vendor may maintain ejectment.—In ejectment, or the corresponding 
statutory action, the plaintiff mxakes ont a prima facie right of 
recovery, when he shows tbat he sold the land to the defendant (or his 
ancestor), but retained the legal title in himself until the purchase- 
money was paid, and that full payment has never been made, or when 
the fact of payment is controverted; but his right of recovery would be 
defeated, by proof of the fact that he had become a voluntary bankrupt 
in the meantime. Clements v. Taylor, 363. 

Vendor's lien; payment of debt to third person, as part of purchase-money, 
When the purchaser of lands assumes, as part of the purchase-money, 
a debt which the vendor owes to a third person, and the latter elects to 
claim the benefit of the promise, he may enforce his debt as a charge on 
the land, in the nature of a vendor's lien for the unpaid purchase- 
money. Carver v. Exds,, 190. 

Same ; purchase by husband, for —_ without her authority.—In such case, 
if the purchaser bought the lands for his wife, and took the title in her 
name, she can not hold the land, and repudiate the promise to pay the 
debt, because she was ignorant of it when made, and her husband 
exceeded his authority as her agent in making it; though she might 
claim a rescission of the contract on that account. Jb. 190. 

When vendor's lien arises.—A specific intention to reserve or create 4 
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vendor's lien, at the time the contract was made, is not necessary to its 
existence : it arises by legal implication, as an incident of the contract, 
unless there is satisfactory evidence of a purpose to exclude it. Jb. 190. 

15. Waiver of vendor's lien. —When the vendor of lands executes a convey- 
ance to the purchaser, and takes a note, with personal security, for the 
purchase-money, this is, at least prima facie, a waiver and xnbandoun:ent 
of his vendor’s lien; and an assignee of the note can not acquire any 
greater rights than the vendor himself had. Walker v. Carroll, 61. 

16. Allowance of vendor's lien by court of bankruptcy; when not conclusive on 
bankrupt.—The assignee of a note, given for the purchase-money of 
land, but showing on its face a waiver of the vendor's lien, having filed 
@ petition in the court of bankruptcy, after the allotment to the bank- 
rupt purchaser of a homesterd exemption in the lands, asserting a 
vendor's lien on all the lands, but not making the bankrupt himself a 
party; a decree declaring a lien in his favor is not binding on the bank- 
rupt, and does not affect his title to his homestead exemption. Jb. 61. 

VERDICT. 

1, In excess of amount claimed.—When a verdict is rendered for a greater 
amount than is claimed, or greater than is actually due, the error may 
be cured on motion for a pew trial, buat is not available to reverse the 
judgment on appeal. Rilch v. Thornton, 309. 

2. Under indictment for murder.—Uader au indictment for marder, a verdict 
of guilty, or guilty as charged in tbe indictment, not specifying the 
degree of murder, is defective, and will not support a conviction, 
although the offense is charged to have been committed by poisoning. 
Kendall v. The State, 492. 

3. Under indictment for forgery.—-Under an indictment which charges forgery 
in the second degree, in a single count, a verdict finding the defendant 
‘guilty as charged in the indictment,” without specifying the degree of 
the forgery, is sufficient. Anderson v. The ‘tate, 553. 


WILL. 


1. Probate of will, or testamentary paper.—When a written instrament is 
testamentary in its character, and is executed in conformity to the 
provisions of the statute of wills, no matter what may be its form, it 
can only operate as a will, and rights under it can not be asserted or 
recognized until it has been admitted to probate in the proper forum. 
Jordan v. Jordan's Adm’r, 301. . 

2. Whether instrument is will or deed.—In determining whether an instru- 
ment is a deed or a will, when it is properly executed to operate as 
either, it is not material what it is called on its face, nor how it was 
received and acted on by the parties claiming under it : the material 
inquiry is, as to the effect and operation which the maker intended it to 
have ; and if his intention, as collected from the terms of the instru- 
ment, when read in the light of surrounding circumstances at the time 
of its execution, was that it should not take effect until after his death, 
should not convey any vested right or interest, but should be revocable 
during his life, it is testamentary in its nature, and can only operate as 
awill. Jb. 301. 

3. Same.—The instrument in this case, which was properly executed as 
either a deed or will, was delivered by the maker to one of the benefi- 
ciaries, and was duly recorded as a deed. By its terms, in considera- 
tion of natural love and affection, using the words ‘give, grant, and 
convey,” and speaking of the propertyas ‘deeded ’ and “ bequeathed,” 
the maker disposed ofall her personal property to the several benefi- 
ciaries, who were her children and grand-children, giving specified 
sums of money to each, with particular articles of personal property ; 
directing two of her sons to ‘take charge of all the property herein and 
elsewhere deeded, and proceed to place the owners thereof in possession 
of the same, with the least possible delay and expense, after my [her] 








———————— 


——— 











————————e 























SN 





728 INDEX. 


WILL— Continued. 


death” ; also directing ‘‘ the proceeds of all the personal property and 
effects not otherwise herein bequeathed” to be equally divided among 
the persons named, and giving particular instructions as to her burial 
and the decoration of her grave. J/eld, a will, and not a deea. Jb. 301. 

4. Sume; two instruments construed together.— Hell, also, that another instra- 
ment, executed on the same day with the former, by which the maker 
conveyed all her lands, thongh referred to in the instrament disposing 
of the personal property, and therefore to be construed together in 
usvertaining the intention as to each, would not necessarily determine 
the character of the former instrament, when the terms and provis- 
ions of the two are distinct and variant, Jb. 301. 

5. Construction of will; general rule. —In the construction of wills, as of other 
instruments, the court will look to the circumstances surrounding the 
testator when the wil! was made, the state of his property, and the rela- 
tions existing between hins and the persons to whom his property is 
bequeathed ; and the construction can not be varied by events occurring 
subsequent to the execution of the will. Taylor v. Hurwell, 1. 

6. Rules of construction, as to general and special intent, and as to mmplied pro- 
visions. —It is a leading canon in the construction of wills, that a special 
intent must yield to the general intent, where there is an apparent 
repugnancy between the two; aud another rule, equally imperative, 
forbids that provisions not expressed shall be supplied or incorporated, 
except where the inteution to that effect appears by clear and necessary 
implication from the provisious which are expressed. Hollingsworth v. 
Hollingsworth,321. 

7. Property to be converted into money by sale.—When the will directs 
property to be sold, and debts to be collected, and makes no special 
disposition of the proceeds, they will be treated as other moneys in the 
final distribution. Ib, 32 

8. Government bonds purchased afier execution of will.—Where the testator 
directs ‘fall the money on hand” at the time of his death to be in- 
vested in goverument bonds, and makes a purchase of such bonds after 
the execution of his will, the bonds so purchased will be considered 
as a partial execution of his declared intention, and will be classed with 
the bonds purchased by the executors, Jb, 321. 

9. ** Winding up of business,” by one of several executors.—Testator was 
engaged in carrying on a large mercantile business, and had a large 
amount of debts due him. He appointed his sons-in-law and his 
widow as executors, and instructed them to sell out the stock of goods 
on hand, on special terms, taking good security for the purchase-mouey; 
and by a subsequent clause, directed an inventory to be taken of all 
debts due to him, as well as of debts owiug by him, and a copy of this 
to be furnished to each ot the executors; adding, *‘ W. P. L.” [oue of 
the executors} *‘is hereby charged with the winding up of the business; 
and, after paying all the debts [ owe, then the money, as fast as it is 
collected to the amount of $500, must be deposited in bank” ; further 
providing, that his acts should always be open to the inspection of the 
other executors, andif be did not ‘fact justly in the collections, pay- 
meut of debts, and depositing of funds,” that he should be dismissed, 
and another one of the executors should take his place ; specifying the 
compensation per day which he should receive, and directing the 
executors to employ a competent person to ‘‘assist him in winding up 
the business.” Held, that the business thus intrusted to L. was only the 
collection of the outstanding debts growing out of his mercantile bus- 
iness. Jb. 321. 

10. Provisions as to investments in government bonds, deposits in bank, and final 
distribution of money.— Where the will directed * all the money on hand,” 
at the testator’s death, to be invested in government bonds, and the 
surplus interest arising from them, after defraying family expenses, to 
be re-invested in the same way ; that moneys collected from the out- 
standing debts due him as a merchant, which amounted to a large sum, 
after payment of his debts, ‘‘as fast as it is collected to the amount of 
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$500, must be deposited in bank ;” and, by a subsequent clause, that 
‘*all the money shall, at some time during the year 1890, be divided 
among” his wite and children, and that the real estate should be 
divided in 1891 ; held, that the deposits in bank, urising from the col- 
lections, were not required to be invested in government bonds, and 
were not subject to distribution as in case of intestacy ; nor were they 
to lie idle in bank until the final distribution, but shouldbe made pro- 
ductive inthe meantime, under the ‘instructions and guidance of the 
court, at lawful interest, and should be distributed in 1891, as a part of 
‘‘all the moneys.” Jb, 321. 

il. Testamentury charge on lands, for education of child.—Where the testator 
devised his entire estate to his wife and daughter, to be divided equally 
between them when eitber of them married, but directed that the daugh- 
ter should receive a thorough education, ‘ without being an extra 
charge on the estate”; held, that the expenses attending the education of 
the dangbter—that is, “tuition, board (if proper as an incident), and 
otber usual and necessary incidental expenses”—were a charge upon 
the entire property, and should be first paid out of the rents, after de- 
ducing taxes and necessary repairs, before any portion could be allotted 
to the widow, or to a purchaser at execution sale against her. Hill v. 
Jone a = 14 

12. Foreign will; what lands pass by devise. —A will executed in Georgia, where 
the testator resided, devising all his ‘‘ property, real and personal,” to 
his children, to be divided equally among them by amicable partition, 
and directing tne partition to be recorded in the Superior Court of the 
county of bis residence, shows an intention to pass lands situated in 
Alabama, and is effectual for that purpose when properly probated. 
Doe, ex dem. Pope v. Picleett, 487. 


See, also; LEGacy AND DEVISE 





WLINESS. 
1. To what witness may testify. —A sheriff, testifying as to the levy of an ex- 
ecution, can not be asked, ‘‘if he had exhausted every effort to make 
the money on said execution.” Loeb & Brother v Flash Brothers, 526. 
When witness im Wy le stivy to want of knowledge of fact. —Want of knowledge 
of a thing open to the senses, by a person who had the opportunity of 
knowing the fact if 1t existed, ‘is some evidence, though slight, that 
the thing did not exist”; but, whether or not a person has money, is 
not one of the facts open to observation, or patent to the senses, Killen 
v. Lide’s Adm’r, 505 


2 


> 


3. linpeaching or sustaining witness. —When the testimony of a witness on a 
material point is contradicted by tbe testimony of other witnesses, but 
no evidence bas been adduced impeaching bis general character for truth 
an d veracity, the party by whom he was introduced can not be allowed 
to adduce evidence sustaining his genera] character. Baucum & Jen- 
keins v. George, 259. 

4. Conversation of witness with third person; when admissible as evidence.—A 
Wituess, testifying to a material fact in the case, may state, as a reason 
for his accurate recollection, that he had a conversation about it with a 
third person at a specified time; bat the details of such conversation 
are not relevant or admissible evidence. Adams v. Robinson, 586. 

5. Statement of opinion or conclusion by witness. Under the plea of set-off, 

the defendant claimed a credit for the value of plaintiff's board while 

she resided at his house; and plaintiff insisted that her personal servi- 

ces during that time were worth as much as her board, if not more. A 

witness for defendant was asked, on cross-examination, whether he did 

not know that plaintiff's stay at defendant’s house ‘‘wasa benefit to him and 

bis family;” and answered, ‘*To the best of my judgment, I must say, 
that [ was impressed with the idea then thatit was of benefit to him and 
his family.” Held, the statement of a “mere conclusion, opinion, or 
conjectnre, with no facts to support it,” and therefore incompetent aa 
evidence. Minniece v. Jeter, 222. 
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6. Questions held leading, and calling for legal conelusion. Questions pro- 
pounded to plaintiff, as witness for herself: ‘* Were your services worth 
us mach as your board? and if not, bow much did it lack? Were your 
services worth more than your board? and if so, how much more?” 
Held, leading and illegal. Question: ** Was the giving of these uotes, 
or not, a settlement and closing of your pecuniary relations with detend- 
ant up to date?” Held, leading and illegal, and objectionable because 
calling for statements of legal conclusion. Jb, 222. 

7. Experts ; opinion as evidence.—In an action to recover the price of machine- 
ry sold by plaintiff to defendant, a material inquiry being as to the val- 
ue of the machinery, its correspondence with plaintiff's representations, 
and its capacity to accomplish given results, the opinion of experts, 
having peculiar knowledge of such and similar machiuery, is competent 
and admissible evidence Blackman v. Collier, 311 

8. Same ; lo what party may testify; opinion of physician, on question of insanity. 
The issue being the validity of a prowissory note, sigued by the inutest- 
ate, and payable to the administrator, which the heirs contested on the 
ground that, at the time of its execution, the intestate was not of sonnd 
mind ; although the administrator, having been the tawily pbysician 
of the intestate for along series of years, may testify, as a witness for 
himself, asto the general sanity of the intestate, and may state the facts 
on which his opinion is tonuded ; yet, underthe Statute (Code, § 3058), 
not being allowed to testify as to ‘any transaction wiih, or statement 
by the deceased,” he can not state ** what wis the condition of his mind 
at the time the note was given.” Davis v. Tarver, 98, 

9, Proof of transaction with intestate, in action by or against administrator. 
The exception contained in the statute removing the incompeteucy of 
witnesses in civil cases on the ground of interest, which prohibits a 
party from testifying, in an action by or against an executor or admin- 
istrator, ‘‘as to any transaction with or statement by the deceased” 
(Code, § 3058), applies to and excludes the testimony of a party as to a 
fact corroborative of the testimony of anotber witvess in reference to 
such transaction or statement; as, where a witness has testified to a 
settlement between the plaintiff's intestate and the deteudant, made in 
his presence, the defendant himself can not be allowed to testify, in 
corroboration of the evidence, that the intestate, said witness, aud him- 
self, were together at the time and place mentioned. illen v. Lule’s 
Adm'r, 505. 

10. Same.—In ejectment, or the corresponding statutory action, by one of 
several heirs at law against the grantee by quit-claim of another beir, 
the defendant's grantor can not be permitted to testify, that the deceased 
ancestor gave him the land, and promised to make him a title to it: 
though the witness is not a nominal party, to the record, be is within 
the spirit of the statute which prohibits a party from testifying to ‘‘any 
transactions with,o r statements by a deceased person, whose estate is 
interested in the result of the suit” (Code, § 3058), and the action is 
within the terms of the statute. Brylein v. Smith, 294. 

11. Failure of party to testify as witness,.—Vhe failure of a party to testify as 
a witness for himself, as to facts within his personal knowledge, does 
not authorize any presumption against bim as to these facts, when the 
uncontradicted testimony of his adversary’s witnesses is in bis favor. 
McGar v. Adams, 106. 

















